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LEOTURB I. 


of fi^gQncj'-—Befiniiion of agent ancjl 

,p^,^^trnGt of ageiicj --Tiis' effect f-OanBidcration ;fc>r cWtracfc—"VIT to may be a^ontfj—^11 
>- ■^'' ('.l^Qs , 0 r '.agents:- -Appoin tiTi cut of ■: agents^—bow mad<T—Seal—by formal 
'!,', iojjinal letter—wliat'ap|x>TtitmcutB mnab be" in ..'writing— oral 

^ How far the Contract, can be taken as a guide to the law of Agency 

India.—The subjer^^^ the Senate of tlie TTmVersity of ' 

’■■ Lectures of' .1889^ itS the Imv of ■A'gencj in 'BrifelBh 

■ :', tbi-ow'8 .Ifttl'o or no light' on thifc? subject, "sayc bo far - 

on a portion of'the.''subject aare ' dealt with in ti^ 

Act of, }.8,72. ■ Act, however, is, arid purports to be, only - '■- 


partial 


^ii’.7,i\^‘,m^easare. TtW preamble rtMhb^s that “ it is oxpodient to define and amend cert^tm 


dm 


pf tlie law relating to contraets.’i ^ BGction ropoals coidain^^act^ f V'■ 
’' irlibhts 'specihed ; .in-thc 'Schedule'^'- but' pr6\ddcs tirat, nothing, contained iultlie''JStct, 


ofteQt.theproviaions or Regulation not' hereby 

■'■■ , ' 1 ■ ,, Jl" -.rvJ - ni ort 'rtn-r* ttTttr rif . o,Titsr7.v'','‘V'-Ai®i^' 


prP^^lj repealed',^ nor.ai^y;:'iisago . or /ouatoni',^ 'por any. incident'of,-any 


CfOiit^wt;m?t isue the provisiops - of 'this -A.ct, 




■ which in the absenco ol 

epeciabcoptr^t'pr'h&i^^^ tbo-contraiy, an^e^bindin^ contracting paiditi, 

^ 'r ;Wt which do. Hot retrain fipo liberty of contract as bet^^ and ippn, or 

' ' -inyali^te ugg^Cs'or ouF.toms^;^ piwail in any »'partieidar trade or 

and usages have only the efToot of introducing spePift^C^]| 

a s into all contracts or dealings, in any patdicalar trade; their ve it 

r generally to modify or control the general law ; the Ooutract Act, theirforo, 


is not intondod to invalidate all customs or nsageg which ‘are noty in accordahe^' v" 


■ '-with the general rules which it enacts, or to prerent prirato persons from 
:, en^^ iato contracts which are inconsistent with these rules. It appears that 
fl i^e meaning to be placed upon the v ords inoonaist^nt with the piovisions of 
^' this Act/’ have l^eeu eonsidered by Garth 0. J. to moan no more than that no 
^' ""gefK^cd usage or custom of trade, that is, no M 5 a/ 70 . or 



'M;:. 


'* 'A 3 tothe offeoto£ these words eeo. Kuverji TuUidus 'y, G, /. P. Co., I. t. B, 3,., 
Boia* (113) and Moothora Kant Shaw y. India Qeneraf St, iTav, Co., I, L. R, 10 Calo., 


(185). 
, -ii' 
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incoBusistent with the provisions of the Aot, sliall ho valid. Any general usagf' 
of that kind being eq^uivalent to a gemral Uvr y no general law or usage in con- 
tx-avention of the general law laid down by the Conti aot Act being consistent 
with the validity of the Act itself.^ 

It is quite clear, therefore^ that the Contract Act alone cannot be looked at as 
supplying the whole law of Agency in British India, even so far as contracts r«> 
lating to that law are concerned ;® and it is further clear that it can In no way 
toncU upon the law of Torts as applicable to the law of Principal and Agent. 
In the case of Mollwo March and €o. r. The Gowrt of Wwrds* their Lordships of the 
Privy Council have held that in the jibseneo of any law or weU established 
custom existing in India on the subject of the law of pai-tnership, English law 
may propeiiy be resorted to, in rueroantile afFaii’s^-fox* principles and rules to guide 
the Coui-ts in this country to a right decision; but that, although this is so, it 
should be observed that in applying -these principles and rules, the usages of 
tradei and habit of business of the people of India, so far as they may be peou- 
liar and-differ from, those in England, ought to be boiiie in mind. This remark 
appears to be equally applicable to other branches of the law than that of part¬ 
nership, and indeed the law of partnership does of itself for-m part of the law 
of Principal and Agent. I take it therefore that where no a.ssistance can bo had 
from the Contract Act or other onactinent opthe Indian Statute book, and/ 
w'here no- custom or usage is to be found, the Common law of England, and thv- 
law as formerly administered in. the Courts of Channery in England may he 
made use of to guide us in India to the law relaf,i.ug to Agency. Eurther; the 
Indian case law on the subject of Agency is very meagre, and is', with 'few excep¬ 
tions, of little or no assistance in laying down principles aiirl rules jto guide us 
in this extensh-e subject. I have, therefore, as wdll be Seen in thh course of 
these lectures, made free use of the English case law on the subject, wherever 
Indian Case law is r ot forthcoming, ,as illustrative of the general principles of 
the law of Agency. 

The Contract of Agency. ■ 

The Agent.— An agent is a person employed to do any lawful ant ‘for 
another, or to represent another in lawful dealings with third persons ; or one 
whose unanthdrized lawful act has been duly ratified.* 

The Principal —-The person for whom Such' act is done, or who is so re¬ 
presented, is called the principal.* The principal may be disclosed, or he may 

* Afoothoora Kant Shaw v. India General Bt. Naviff, Co., I. L. R. 10 Cat., 185. 

* See also that portion of the objeotB air4 reasons for the Act set out by Prinsep J. in 
Moothoora Kant B'kaw v. India General St Nav. Co,, I. Ij. I1. 10 Calc., (193). 

» 10 B. Ij. R. 312} L. R. I; A. (Snpp. Vol.) 86. | 

^ Ind* Coutr. Act, ss. 182, 196. 

* Ind. Oontr. Act* e. 183. 
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be undisclosed; the latter niay he detined, as either a principal ■who iS known to 
exist, hut whose name is rmkiiown to the person with whom the agent has con¬ 
tracted, or a principal ■whose existence is unknown.! In. such caeea, the. agent 
must nticessarily conti'act in his own name, and either the agent or the principal 
liKty sue or be Hued on the contract. 

The Contract of Agency.—The relation created bet-ween the priucxi)a.l 
end the agent, is termed a,n agency ; this relation requires the consensu.s of both 
parties, and there must be, either an express oivimplied assent to, or a subsequent 
ratification of that relation.* The power delegated by the latter to the fortner, 
is called, the authority. ■ 

Its effect."Kvei'y contract made ■with an agent in I’elation to the ba.siaes(ii 
of the iigency, is a conti’act-with the principal, entered into through the instra-, 
mentality of the agent, pi’ovrded the agent acts m the name of his principal, 
The pa,rty so dealing with the agent is bound to his principal, and the principal, ■ 
and not the agent, is bonnd to the party.. And, as will he seen hereafter, it -is 
a general rule, standing on strong foundations, and pervading every .system of 
jui’isijrudence, that where an agent is duly constituted, and names his principal, 
and contracts in his name, and does not exceed his a'lithoiity the principal is 
responsible, and not the tigent. The agent becomes personally r.i.sponidble only 
when the 2 >rincip.al is not knOwu, or wbere there is no responsible principal, 
or when he ,beconie.s liable by an unctcrtaking in Ihs own na;.no or when he 
exceeds hiS' powci . Therefore, if a person, would excuse himself from responsi¬ 
bility on till) ground of agency, he must show that he disclosed hi.s principal at 
the time of making the contract, and that he acted on. his behalf, so as to enable 
tile party with whom he deals to.have recourse to the principal iu the case the 
agent had authority tO hind him.® y 

Oonsideratiop for the contract.—The contract of agency, like every 
other conti’act ho'fc falling within the exceptions set out in .the twenty-fifth sec¬ 
tion of the Indian Contract Act, requires consideration, but no express consider¬ 
ation is, hoivever, necessary, the acceptance of the office of agent being sufficient 
cousideraticn for tbe appointment ;* and this, though it is not clearly expressed, 
i.s probably what is meant by section 185 of tbe Contract Act. 

Who may be ageats.—Disqualificatious for contracting on a person’s own 
account are not iiecessainly disqualifications for contracting as the agent of 


lb'-’- 


I Sgo for a further tost of what coiiBtittites ati tintlisclofcted principal, XJnitod Kingdoin 
Mutiual Steamship Atisaraticd Co. v. Novill, L. R. 18 Q. B. D,, (IlG). 

* Motrki'jichy. Jlardingha'iYiy L. R. 15 Ch. D., 349» „ 'kiy' ■ 

• Kent's Comm,, Ft. V, p. 835. 

*• Stok<'iS Anglo-Imlian Code, Vol. I, p. ol9. fishnuchanja v. Ram^ohandra, £. L. U. S 
Jiom. 263, see also Bhoolun Omnihr Sen v. Bnm Soonder Suma Mo^umdar^ I. L. R. ft 

' 304 . , „ , , 



ly^i^nbtlij^r ;'''fQr iirl^bni^^^d ab ;'^' 

is; that as 'between-th^ priiicLp^ aihA. 

’■^ 5S%e«f;^;'i and .aPeas^ ' i^, ^ as-is said in an' ancieiit 
any) ai'e exclu4bd'''‘fciijn^6^ a'naked autlioritj to 

■ ■ and thci‘efoHi,jnoziks, ii^ahts,/j?7?i<z^ (^yftr^e6%p<}rsonB’at^iiited,Q:fi^>\’^ 
iriOTt^'d; \iilemsj-'aHei^ muy bo attorneys,'-for 

aii^^ority ■oan bo attendfe'd- 'i^dtii no . manner of . p^e^tfee' 'to ' 

/.STieh ^iiieap^lTiittios or' di^briithj#}'''or any other .pGrBon»-a^ter '^t,lai& ;'"d^^t 

' -rfet no pet*s<>xii T^hio'is not of a^'Sind of ' Bound mind, oan' beebmo 
■:tb'beodme’Ms principal for acts done byhia^^.'riiid f-oi- 
. sneli ■■■'pflii^biilB ■■ -.BS^'^’^kon to' hayo-' no '. le^ discre^onw 
;■.■bdsfe^,^orl any nioii^rtliah,''hpoii- i&b 

or a pe-t^pn'-of-vn'uammd'.i^ 

>||^^^'';coaId;v^a^^iyanti^ /O^tiei^ed-. inifo by- Kmi v^dth. third :■ ’ 

bo uiDua^Mb toydb^^ Huch “'ag-ent':for^.any losa or injn^!/" 

by ^ ltt6‘'l$%h^ape, ■' skill, or diHgeSoe. ■ Apporriihehti^ of sndh ,'.' 

Ifieitsdns iL<i agents are hot likely to occur in pj^otico, mrei it ■ in ther^^^diin.ebesjl^:?;.' 

to'ent’cr into the S'lJbjOGt'-ftu/thcr. No. one, hovm^er, can 
aafetl£fn\:^cept by tnnt uthei'^'s.,consent ; 

'■''■■■’':-:'.-^illflOhipetancy tOvSCtr^,;jftg©^ a pomm may. Iw 

\Hrao-‘fMIy^'qtialiO:#d'td"ft!h^ ati agecit," be m i-u:biAld(in to act as ' ^ 

*'whinli bi« in±avest ia Jopposed to tliat of his juinclx'^il. No mm. oah^' t2^';S4iys 
v:-.Lo^;d .Caiai^A'ji 0 i^^ a-g^rntj be allo'^ed-to ’piit bimseJi-.into a'jsi&oai'in 
'^^hiK itttetei^/, atid Ms duty will bo .in'coxifthit. Atid thiaiaris»s ix'bia tlie tbAi'.^^'; 

W'agent is snpp^38ed to Make use'of all Ms zeal; int•og3dt■ys^allA■'v^gif^da■d<.>l^■ i 
^efejive Innetit of hh principal; tlina, aii ag^nfe caipiot, ip k salfe ibadd^ him 
oia-bebali’ of Ms pi iMoipai, bimaelf become tbo pol^^^or at sh^ sal©;, npr cm" ■ 

: acting as a pivi'chafior on behalf c»f his pritLdrpilj^iieri Ms own 

"hiS pflmyipaL^ And tiris rule applies both to agents for' r^ard, and td 


lizjd. pontr. Act# a. 1^4. , .. . _ 

Co.-Lit. 5C, (St; IJ^, Abr. tki, Auikonti/^^ B. Co^(;/ri;^s■ 0. 

Em^prmn. v. .Bt<mdis% 1 Esp. 142, Wynne v. Wynne.^ 4 M, <fe G. 253. 2ndr^vii'i^.' 
Afiiirew.^j Ii» E. 1»5 Oil. D. 2'16, per Jamos, J. 

Ini, Contr. Ad. a. IB-t. ' 

Eolc Lea»ki 9. Jor. H. S. 829. 

Parker V. McKenna, b, R. 10 Cli. D., (118). 

V. Lowther, 13 Yfle.,103. M(i^,<ey v. Ddmes, 2 Vos., 31^, Bentley'v> 18 

/ Betiv. 75., b? Cape Breiift Co., L. E, 26 Ch. D.,^.221,-^ ■ • 

V' oof Hines, Forrest^ 111 «. c. ; Ca«es wt Tal^lj c. 115. Pale^ cr IVy^^ 

' ^tin 12. ■ ' ^'"... V. ' '-’ v' .' ■:^h^ 




• po\y;Qy^ iii^..Ia3i%» (# 1 iic^. Acts and 
ckifBJU^ .^io/have'sttam^ .majority prior to the 
i|^7^?), at'whicli attai.ncd.Ly Hmdiis of tao .B^g^l.;-. 

of tha yeaiV^^ by. Hiiidits of the Mitliiia aud Be^arffi 

ScJiool^ and by Jains^ at ; the , cioso, of the ^ s Mahumedanffi 

generally at the close of tlicir ffiveonth yeaiv if phbexdy had not been at^|^ 
pr^viQi^Iy; by European British Hubjects, and othors not being .Hindus 
,-medaii 0 , ai\diiot subject, to. any of U 155 speqhJ ; '.^'<jta and 
whether .doiiji.Gilod in Ointish India, .ox' .xiot^^, at the close of theii’ 
j.y ..II. Under, the Indian Mivjority Act: ^75, ^^Wch .applies, to all 
doxO-iciled in British India, every miiior of xvliose property and person a 
li^r.S bi^n appointed by a . Court'of Justice,'^ and every inim r under the guard||g“ . 
s|Cip .af CoTa-'fc .of Wards, . notwithstan^^^^^ an}“thing coutained in the 

SitiiC.^s^ 6 iv Aot ov in any other euactinen^, attains majority on coinplutidn ’Qf, 
^.their,., 21 st year, every other person domicilod in British India attaining ; th 6 Jfe|^J 
inajorit} on the coinplotioii of their eighteenth; year. ; / 

That Act, howe^VBi', does not aflVet ^ 

(1) the cajiacity* of .any person to act in the following matters, vi:.., -uxarriago,. 
dower, dix'prce and adoption 

(2) the religion or religiouxi rites and nsagos of any class of Her Majesty's, 

.s^ibjects in India ; ' or , . 

; (3). the capacity of any pei>:oa who before the Act came into force hiSLd 

'vtiained majority.under the law applicable to him; , 


lieg. II of 1803, fl, 33, Mtxd, Rog. V of 1804, s. 4, Acl XL o£ 1858, s. 20, Act XX of 1804 
0 .. SO, Bcug. Act, IV of 1870, H. 1, A'jti XIIl -n 1874, s, 3, 

2 Mac. H. L. (1828), p. 220; Gaily Churn MuUickY. BhuggohuMy Churn MuLLich,liO 
B. L, R. 231, Str. H. L. 37. Skidd^shvar v. Hamchctucl^arav, I. L. B, 0 Boin. 403. 

3StP. U. L. (1830), pp. 70, 80, \ 

Gdvif^ath Roy v. Oulnh Ch-tmd, o Scl. Rep,, 280. 

Mao. Mail. L. Cbap. VIIT, 1, p. G2. Dm-ai Mookhfcur dee Sup. Gaz, India Apl, 20,1874, 
p. 370. Tagoro Law Lcct, 1877, p. 6. 

Heari^ey v. Cirdhare.K Lull, N. W. 'P., H. C. (1871}, 338. 

SvA-hja Gkmal v. SiilUjaamfid Ghosaiy L I*, il. 1. Caic., 388, 






^ com^ mentU^"^ adras Ld^, Oo^lj 

Pfi'ijv ^niiea>|i|ti^*]^tx^ to “‘fiuflouiidnefle oi iiam^.”. ', ..'' 1; 

‘, '^Kd-itteftdiig of tlie tern “ uttsoTiad m&d ” 6s used la' Ili6 ladlta ' 
etduian the proposition laid dowa ih 31[<)i!fo» v. O«w«»,*.tli^t.^0n^,^ 
I ' f; > Contract Ije entei’od pito by a person of ansound diind^ if it li«4; 

^ B^ni L. H, 7 All,490*. ^ ^ 

%%k V ^ Ooit)af>ji ^orai^iUh^alaj^ %n^*e JL L, k f Bom, v ' ^£f; W 

' :>■ ■ ■ ' ,/■'•■■■■": ■ ' 
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and if the party dealing with the perj^on. of iin,sound mind had no knouledge of 
auoh slaio of mindj and made the contract bma fide holieTing him to Tbo 
such- contract cannot be questioned^ When once unsoundness of mind has been 
evstablished, the 07iiis of proving a lucid interval is thro avu on luiii who alleges 
it, and to prove it, he must establish, beyond a mere cessatien of violent symp- 
toms, a restoration of mind saliicient to enable the party soundly to judge‘of ■ 
"iho act. , .-y ■. /■■vy'yy'''Cyy rv;' [''y'^vy. 

DrunkeniieS3»~Intoxication clearly is intended to have (in effect upon {;ou- 
tract, as appears from illustration (h) to s. 12 of the Contract Act. /':Tho stage 
l||i. of intoxication there rcrferie^ to as alfocbing a contract is, that tlio person nrusty i 
be so drunk as to be unable to' understand the term of the co"^i.r>ract, or form a •; 
j;:fV‘|.ration^^^^ This appears to be also the 

' law in England on the subject, as laid down by Chief Baron Pollack in Gore v. y 
Gihson^^ who says The authoritiovS on the subject are collects in Kent’s 
Comm., p. 451, where the learned autlior obsOrves that although formerly it was 
/ v, considered that a man should be liable upon a contract made by him when in a 
fit state of intoxication,, on the ground that he should not be allowed to stultify 
tf. ' liimself, the result of the modern a^uthorities is, that no contract made by a 
■ : person in that state, when he does not know the consequences of his act, is 
’ binding upon him. That doctriho appears to me to be in accordance vvith reason 
and justicethe Chief Baron then pointed oxit iha-t wdth regard to oontrabts 
which it is sought to avoid on the gi'ound oib intoxication, ihere is a distitietion 
hv between express and mtplied contracts. It appeal's that in the case last oiued 
the Court \vere of opinion that a contract made by a man in speh a Btatu of 
drunkennOvS.s was v<i\id; but in we,s held that the contract 

of a man too drunk to know what he was about, is voidable, and not void, and 
therefore capable of ratification when he becomes sober ; but in this country a 
man so di'nuk as not to be able to understand the terms of the contract, uv form 
a rational judgment a-s to its/affect on his interests cannot contract at all while 
such drunkenness lasts. And in all cases in which persons of unsound mind (in 
which term draukenness is included) contract, the test to bo applied in ibis 
country, for the purpose of determining their liability, will be, what was the 
menial condition of the contracting party at tmic when the contract was 
entered into ? 

Possession of the power of attomey.-'The power of attorney is tlie 
instrument of the attoimey to wliom ii. is given, and Ac to keep it, and under 
it to show that he has authority for what lie has done,* And a person paying 
money to the donee of the power and thereby exhausting the power has no right 


^ mu V. Warren, 9 Ves., Oil. 
» 13 M. A W., 623. 




• L. R. 8 Ex.,182. 

* Jlihherd y. Knight^ 2 Exch., 12. 







cliuni pf^BSBBsioii of But afio?’ revo(»'4iOn ii presrttii'od tliat tlio priito^(mt 
" \mj domkncl it/baofe, for ctlierm atfcoimoy by sbowiug^ iho instrument, to a 


-Tlioro are many clawif^es of agentfs em* 


[iloyetlm transactions of tjie meriran^ they a,re 


party migb.!} bind:fiis. principal.? 

.of classes^ ef Agents.:^ 

life?:"' 

IP''- 

almost ^lyithoLxt e.tccpti-m agents xvbo are i'Gmn.uert</ted for tlieir services. It is 
Avitk snoii tliat tbcKe lectures cliiefly deal. The fohomiig are the most corispxea- 
ovis^/and widely r()cogai25ed, r'&./ attoxxnios? aneW^ banians, baxikers, brokers, 
:faGtOrs, xn:xstors c/f sldps, skips' hxi$bkads,,paxtmei^ ploadexxs or v?.i.Mls and ;mpokb* 
tears, each of whimx kb vvill be seettte^ possess incidentai aiithoritioa mth 
roforoncc‘ to them peculiar occupations- ■ 

' fer, i" AnctioneerSv—An anctioneor is an, agent for tlie public Skle of. property ; 
tie ivS the agent for each party, buyer and seller, in different tKi:ug«, but not in the 
satno thing; wheti ho piescribcs the roles of bidding, arjul the terms of sale, he 
is acting as the agent Oi\tlm sod but when he pud :, down the name of the 
buye)\ the agent for hiu.i only,^,oxt to pxihit otherwise, he is a 

f;s(uldished usage, of the hai:nmer, tho agent of the seller alohe. 

And on the Ml of the hamnver, he becoines tdie agent 
' . tlm bai'gain, atxd is ft?.rtbcr authorizod as the agent of hotK parties to do what 
iu necessary to. I>uid the hai.»gain by a written contract.^ The diifereace betwcGU 
, an anctio-ueer and a broker is, that the former only sells, whilst the latter boch 
buys and sells at ji, private sale h^wls, howe^uu*, agent foi? the vendor only; he 
is 11 sually pa id by :c6nmrission a on the piirohase-inoxiey, an^^ where 

there is no arratigem.ent for payraent, he is entitled to reasonable remuneratioh ; 

I' and if his euuployer of .his . customary charge.^ ho«will in general bo 

^jKunidbyU.y ' ^ 

i/J'? Att;ornieS.--?'An attorney, . an agent employed to coudnet the prosocutioh 
or flofenee of a fiuit,cpr othex*. legal proceediug on bohal:£ of kiicdhcM.^ or to advise 
that other on, legal questions, or frame docimients intended to have a legal 
opera tion, or generally to assist him ixi rnattors alfepting^ his legal position ; he 

V$| «. is oonsidored to be an, officm^of the Court in which he practisovS, and the Courts 
" ' I'i will cxemsc summarily juiuscliction over him. TJ;ndor the sexmral Letters Patent 
of tlK; difl‘e.rent Fresidcraxy 'High Courts he is admitted and enrolled, and 
authorized to appear and act for suitors undo:r inilcs framed by such Courts; he 

' Trtihnore v. Xlon'mn-^ '1 <€. ^fe,K.v 613. 

Story on.Agency, 4^0. 

WilHamiK Vi Arillin(>f-.on’, I 11. Bl., So per neatt, J. 

Brjujatnia on Sale, 240. Simon v, MoHvoi^y B Barr, 1923 
371. Frnmerson v. IJeehSy 3 Taunt, 38, (48). 

V. /^/./ts.argnemlo, 2 H. hi., 557. b'/i', 

SnK‘l*> 45. Rainy v. Teraow*, 9 G. & P. 559i" iiewfi v. Carry 1 H. ^ N* 48$. 
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llinde v. ‘WhitahousCy 7 .Hlasfc, 







]de^^axu3.-.::i:!:i ..all local 

of '.Mg^'.l!R|h...f?ot)^) .awd.' ' so.^ ^oaiei^^S^ 

, in ■ fee-Qourib <>» tEe " ttilte o;^. hp. out-erecl, .c(i*;iB0>i^] 

tfcaiJBto, p} Bobio0 ii^my Qanrt'.'m XMiifdi Xn4f a .otJicr than a; J^ijoiB 

.al3o" 'k> tfco Oon^ of 

^p;i.^.;^ecoMer. of aai<i ia tfeo Goiiifta <^. tl^o »fajiioial',OWmiK':d<m 

Copj^:' 


tb.0 'sftwral 

Coit^ 

■^C&iis^-a-'Gaiiyt isfcce tke Isi ■ «Btmijiry ;. Wi§Q,;' iB mot 

Lower Pn^viamBy of- Bongai xmlesi^ .tiO' .piff;n3wSf;-,px^ in 
€eE Im h ent&^y or tiieajeto.^ He may ^.i^;5i[i;p 

itf a OribiiiM CoTirt,-otli 0 r tliau tlie ori^iiialj si^ of 41ie seves»4 Higli Gpaj^s;^- '-. 
likt coaduct a jncc^ecTifioa a -^vith jnjr^iissiow ot 

■■sn^ ami:-pleadSmall-.;- 

' ;a 3 l-.- 0 ou/.ta ;tilT^ jacBmallyWficCof liim.®. ■■; He-iaay, if a^., ,; 

of a Court; also fee adicitted to joaotioe in tlie ^^ouneil.^ 

-■’. ;-;;'--Th8 3aiM^r~A.:-:Efeiuau is of:.a^rjS-: pe'eSIiap-fc m 

.agent with rejgard to'Ids .eijaii^Joye®^ a'prinm|^ . wfHi; 

/t^rd - person^. But- a pe]raoi> who ha^s .h^n.^ij3W)5^ ''to pssaacj^ 
rf-tmsrclm'ut nndeara .general 

jJsBCCTb^ hy^.-'^ornmn, .0. ^ S. -Has fdlJtjSij^s r:.,' ^‘.■'■^^.d&teii; ^^M*'gpinjera3iy, 

'.mosey to;the firm iiuwhiek he’i/ia.'tie 'gives tfe^V:-'- 

gpo^ of to ,finn hi-/ m.a-sort'^ of ^Uemihre agent, gruEranteEmg -.to.pajlBi^f'-'-.v^ 
of the prico by tke bazaar balers br otli^ purdiaHors to Ids prio^ah 
pui^ba^ be is thus direot purdiaser in the baaamr/’l^ In 
Ortmt the raliiig.of a Bd! ifenoh bi the STip(Beme’..QDn5pt''^ 

^ Act xrm of 1879, s. 5, 

Act XV of 1S76, ss.:84, ^7. 

' '•» Act Xrm of 1879, s. 5. 

* Ciroater Order JJo. 38 of IStb Dec., 1379. 

p. 280. 

» Aefc Xof 1883, @3. 4, 145. 


See Qesl. Ettlea aad tjU'dexe, Apj 



; of a Earopoau fiiTa, nreclit is ij.udersfood to b(?%h^fe&}fcim, 

:’ tkeiHiis an express c^jntracd of th(^- European firni to be"»i‘esponi5i&tt; 

for fcliepnco, is referred to with approval; and in the Coni-t of Appeal^ the cfoe 
Ais showing that there is a recognized custom tliat in the ahseh^eo 

, "bf express.sfipulation the vendor gives cvedAt to the banian. The case of Fcf/-^lld;_ 
^rUamhi/inM 1868, also hij’s down that there i.R a pecuih^^;. 

Vpresuihp‘ti6h^:^h^^ Oalouiti; that the seller can look to tb.c banian for bis pric^; hfid?; 
■, hD the baniati alone; and that whore it is shown that a i)or,son is dealing witlit'^' 
r' hasfii^n it lies on that person l:p shovf that the employers of that person have' 
. bbiisented to take on themseh/es a liability whicli in oi diiiaxy cases vv'onid liot. 

■ nrise, Chlyille^ J. has liowever said in the. case of Qohznd Chunclct' Seiti v. 
wliicl^r was, however, decided in 1861 tliat although there is a goner;..; sininiarity i 
by aio means xmiforuiity in the relation of baTiians with i.oeir oinplojcuv- 
' ih ’^aiciitW-and that a Court would not be justihcxl in aHsiiming a usage ot trade 


2 Buln,, 203, 

S Hyde, 301, (315). 

2 3. L. Ja. (O. C.), 7, 

15 Moo. P. 0,, 230, (235)* 

Fosfj^r V. PnarBrn, 1 C. M. & B., 849. 

Ua^nm V. Foster, 2 0. & M., 237. 

Oomynfs Diif, Merchanty'* C. See also pev J 

■ 616 . ■ . 


f-MUne, h. K. 7 C^ .B. 






he is not entrusted with the possession or control pl,the goods to he sold or 
' purchased; he contracts only in the natne of his principal and iias been defined 
■ as a poi'son making it a trade to find pai'chasei’s for those who wish to sell, and 
vendors for those who wish to hny, and to iiegooiate and superintend the inaking' 
of bargains between them.* The usual mode in w'hich ho binds the bxiyer is by 
making an entry of the contract in his book and signing the same with his h.lnd, 
and by Sending to the hu 3 ''er and seller bought attd sold notes, respectively. 
As to the effect of bought and sold notes a subject which will bo treated of 
heroaftoi*, see the cases noted below.® 

His position and the efiect of his contract has been pointed out by Brett, J. 

m Fowler X. Hollins:'^ “ Properly speaking s broker is a mere negotiator between 
■ the other parties. If tbo contract which the broker makes between the parties be 
a contract of purchase aud sale; the property ip tho goods, even if they belong to 
the supposed seller, may onnay notpxxss by the contract. The property may pass 
by the contract at once, or may not pass till a subsequent appropriation of goods 
has been made by the seller, and has been assented to by the buyer. .Whatever 
-may be the effect of the contract as between tho principals, in either case no effeef 
goes out of the brokem '. If he sign the contract, his signature has not effect as 
his, but only because it is in contemplaticn of law, the signature of one or hotii 
of the principals. No effect‘passes out of the broker to change the property 
iff in the goods, The propei’ty changes either by a contract which is not his, or by 
I an appropriation or assent, neither of which i.s his. In modern times in Eng¬ 
land, the broker has undertaksn a further duty with regard to the ooutrad, of 
the purchase and .sale of goods,: If the goods be in existence, the broker fre¬ 
quently passes a delivery order to the vendor to be signed,' and on its beixig 
signed he pa,sses it te the vendee.. , In so doing, he still does no more than act 
as a mere intervenor between the principals. lie himself, co.nsidered a.s only a 
broker, has no poHsession of the goods ; no power, actual or legal, of determin¬ 
ing the destination of the goods ; no power or autlioi-ity to determine whether 
the goods belong to buyer or seller, or either; no power, legal or actual, to deter¬ 
mine w'hcther goods shall he delivered to the one, or kept by the other. He is 
throughout merely the negotiator betw^ecn the parties; and, therefore, by the 
Civil law, brokers wore not treated as ordinarily incurring any personal respou- 
sibility by their intervention, unless there were some fraud on their part.” 


M 



Camp. OH Ag., 424 
See Mollett y, Bohmson, L. II. 7. 0. P., 97, per Hanneni J, 

Sievewright v. Arckiboldj 17 Q. B., 103. Clarton v, ShaWi 9 B. L. B., 245, Cowie r* 
Ji$mfryf 8 Moo. I. A., 448. Jumna Dass v, BrPAnath Roy^ I. L. R. 17 Calc., 176 (note). 
' Muchiimo'ii v. Shibchunder Seal) Borirke’s Rep. O, C., 354. Tamvaco v» Shi/tiner, 2 It-d. 

Jar.N.S.,221. 
h. E. 7 Q. B., OlC, 
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brolter, is a cnmmoii 

the as8iij?ed to 

' It'ptoLt ■; he is i^r principal to receive the nOTiey- (th^ praetTO^)' tliu ^ssijiiskJj ' 
to pay it to the ttTiderwrRer,s.''^ He as heiog the persmi vs^iio effects 
polity ^ and vrho hall hecome liable for the praenaimi, fbr his Ijvbour, and 

earfe^ a^d his tnomy C’jt.peiided^ a lien in the tiata.t'e oi holding posseasii}n of the 
pAicf against the OT^'iter of the goods for whose heiiefli' the poJicsy was effected^ 

. fijid againat a^y iitt^TBodiaifea^ w .toay have intervened, hctw^^eii the (xvN'eer . o£ 
the goo(y and himself'*]* but’ it appears that mch a hoti will mt exiety. .where 


?:'y>|'^.pjjaennam to the broker only, anchhe is a midfllemau boiween the 

,v,. Factors.-T-'k ‘Factor or Cor.^ mission Merchant is ini agi'iit t<,> vvhi>in goodi' 
arc coi!aligned or dcliverad for sale by, or for, a Tncrt-luinii - and others .raiding 
abroad or at a disiMnoo fronj the place of snch sale, who irsnally sells in his own 
name vvithout disclosing that of the principal end in return for hi.s sciwiees 
m^exYos a coinpoiisation called factoiitge or conxmmlou; he has a special pro- 
per'y in tlio goods consigned to him and has a lien upon Hif:i agency is 

usn.ally conducted tinder commission, guaranteeing the boiren^y of 

the intending buyer, Or imdoi'taking for ilie cine payment of the pnee i'ealised 


V. Butch-yi\ 10 B, k C., ?^29, (3'h)j. p(3r Bayley, J. 
i^’^'her % Fiimtht L. R. 1 App. Ooo., X, {t}. pw Ld. Oairns; 
i’tv/'f:-*' V. BiPlthf h. li. 1 App. Cub., 1, (lOj, p'^r Ld v)'J3:Mgaii. 
inul. Ooutr. Act, s. I7L 

0 /r -’ V. Smith, 5 ’^i'anny., 66. SeC also Wim'ivOocl v. Bell^ 4 Camp., 349. 

Xhidgemi v. Tumhroke, L» TL 'J* App. itjs.. 284. 

Gambleii v. (hcan hmmi'ricf; Co of Combat!, L. R. 1 Ex. D., 8. 

PiHLvr V. BvAcher, 10 B, k C., (340), per Bcylei/, A 

Baring v. Corrie, 2B. Aid., j.4B, Ind, Contr. Act, ». 220,.par. 2. 

lad. Ooutr. Act, ss. 17L 221, Bar mg v. Ccm u’, 2 B. ^ Aid., 14S. Hoiyrood, J. 






6s€i::'oas^3 ';,.ii^tfif^^:j 
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'■- iBtsf^l-iigvvorld ■ire;'ha&^ in'ilk; 

c:t.'i-^4&'Oi:to -fcbe contraay.i^^^ii!;';to : 'rstt^nv'jis^owwty': ^f^/';'^;' ig^aerfli;' 


of ^coniit; ajuj'-'^ ocIb hailed ;:;t(>;’;;^ia-^^7v; to dt|l;i^, of 

.ponj?^ of-- tlieijf'..prinv*ipais^ ^-dodsv^m^-iwmerf^^ .det'M-mTras3i.:t>y. 


.priruripals^ goods- :# 



ijt<2;(i®siBtent wi0i idle I#di^ . s- ,.f. 

. '■ .;■■ yA del-crfidero 'a any other a^ent is to''^i^i''^or,ding ta.tbo-inst?^ 

■ 'tidiiiis of, his prinorpai and to make such cord'racta .as ho^iis; ainthonzed ; to fmak^. 
for his pri 0 Ldpal:;,.a^:’,-]ie is'.'dtainiguislied from other agt^ntsmippiy in-tbis^ 

'■ ,i3iat h0.jguaranie.,of3 .that the;;p.€^S 0 Et to. T^ho.TB ho Siflls sluiM- perfoi^i the 
'' .whioh h© p^kes Avith; ilieia,rail'd,■.-.th ^ ‘ ^ .'t- 

,prd©m.l to"soll :hy the principai, 

time atid' he is hoxmdV ^© any ot-her ap^eirt, 


vVto h£-bp,d,jt over io -htit ifi aec^^jg^ .to itfe:. ■ 


vpaid.hia^^i^ to miV^t m 

:'’'ta paj- over to his principai' • at a . hied ' price ; mxiil, .i^t :- a fixed timcv ■ thityw 
tho relatioiisliip of priiEcfpu], and ageht.^ '^' .. ■;.'. '^'.vl:.1^ 


A fthip broker is to ag©B;t.^i* middWj^ mercants^itod 

coramtimtipii for tlie ptirpose of ]p'QcrAr:^,'' freigM, an(J of’tiegrtciatini^-^^ijiifaa^y 
and pnycliaBB of sKips^'^ and eSoeidiig ofaai|#i^irti'e8,*^^^ &s auttori^j-flolciss it’.';r r';;! 
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p. 807. 


^ AfM. on Oont r. 70X. ' ^ 

* ‘Burtfiff V; CorH^i "2 B. Sv Aid*, 148, 35 h, J. Ex., 194. 

" Oomm., Bk* Ill, ■PttPt I, Oh. Ill, p. SOi-l 

* Taokii V. BoUing^worthf 5 T. 11., 22G. 

* Bryeonr y. WytiP, 2 B. 4 P. 83. 

r Eornr. Bahsr, 9 Eiust, 215, BelU'CotmrBk, HI, FI. I, Ch. HI, pi 
’ lad. Confcr. Act, 8« 171. ; . : 

* Mirtun^mj ChvAckfi^hutty v. Oocfcrane, 1 W. B. P. 0;, i. ' 

Bx-puH i White, re N&m, L. il., 9, Oh. 397 } 0 Mad Jar,, 2T5- ' ; ' . 

*® Ifac?ac7i2a» i>n Ifercliani Shipping’, 188. ' ’ ' 

Cross V. Vaglianv, L. B. 1 Ex. 6 } Alim v. Sut^dius, 1 H. & C., 123. the 
L. B. 8 A. & E., 483. 
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THB LAW 0B< AGK^TCy. 



h& express to that effect, never empowers Mm to concliicle a/emitivacfc witlioo 
further roferonco to tlio priTicipal, wlio on the oontrary nsmally reserves an 
option, and may refuse to coMirm Ms own terms, after they have been accepted , ;, 
by the other side.^ Nor is the brolcer, if his duties- are G.xeeuted in such 
a manner that no benefit results from them, entitled t-) recover either his com- 
nitssion or even a com|)ons?ation for Ms trouble, or if he misconducts the business, 
in respect to such part of the business as has been misconducted by hi.m> Nor 
will he be entitled to eoinniission or even compensation unless the contract is 
completed, even tboiigdx it be broken off by the owner if there should be a cus¬ 
tom, that hcvsbould receive cominission on an uneompleted coritractt it appears 
from tbeso cases that h(> wmild be entitled to recov 

A Shipp’s husband is a contidentifil agent (usually a one part owner of a ves- ' 
, sel, althougb lie may bo a stranger) appointed to conduct or manage on shore what- , 
ever concenis the einploymeut of a ship ; he has authority'to give order for I’epairs, 
refitting and the outfit of the ship, to see that she is properly niannod, to pi^ocnfo 
a charter or freight but not to cancel a charter party to coirespond with 
the master when abroad on the business of the VoSisel, to provide for the entry 
nnd cloaTance at the home port, to adjust and i^eceivo freight, and to account for 
and distribtite the proceeds among the owners. 

Master of a ship.“A maste:r of a sliip^ig ati agent for Bhipownersto 
do all things nQcessary for the duo and proper prosecution of the voyage in which ; 
the ship is engaged^ but ihis authority does not usually extend to cases where 
the owner can himself pensonrlly intyrl’ere, as in the horne-port, or in a port in 
which lie has beforehand appointod an agent, who can perBonally interfere to 
•do the thing required : ...... but if the vessel bo in a fgueign port, ^ 

< owner has no agent,, or if in an English port, but at a distance from the owiier^s ' 
residence, and provisions or other things require to be provided promptly, thon 
the ocOasion autliorizes the maBter to pledge the credit of the ow.uer for such. 
tJrings as are necessary/’?’ The extent of his powers will, however, be referrocl 
.to'lateron. ' , 

, Partners. —lu' ah ordinary partnership each partner is the general agent of 
bis co-partners for the transaction of the partnership business iii the ordinary 
course; the scope of his general authority being determined by the kind of acts 
which are noce>ssary from the nature of the business, oi' usually exercised by 


'M 


^ Broad r, Thc jna$y4 Q, & ZBS, . 

® Hmiond v. Ealiday^ l 0. & E, 384. Inch Oontr, Act, s. 220. 

. * Broad v. ThojnaSj 4 C, & P. 338 5 7 Bing., 99. Bead v. Rann^ 10 B. & C. 438. 
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kt*'' t Boo Bells Cfc>m7>ir. Bk. HI, Pt, III, Ch. IV, p. 552j Father gilt, 7 C. & P., 392.ri 


■ ' '' MacXa(Man on 

* Thomas v. L&iviSf L. B. D. 18. 

• AHhitr v\ Bartonf 6 .M, & W. 138, (143), per AbrngHr, C. B 
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I^Ba^feEKTS in mrrying on simtijvr Busmaaia^ tke ordinary Bdt 

^t^rs of a Company, wliettor iiioo;i^joraied;^ or not, are neittti^r par^^ers 
aaMj^ of tBe Company.* ■ 

^fctertnera in Mcestral trade -^Partneisliip in an ancestral trado Lolongm^'^ 
to an undivided Hindu family, lias been held not to be an ordinary partuershij) 
imd the rights and liabilities arising between the members of such a fanifly 
cannot be di^terinmetl by exclusive reference to th©' Indian Contract Act,, but 
must bo CDJisid^ered fdfip witli regard to the general rales of Hiiidrt law, 
regrjhite the tiransactions of united fcnilies.^ The paHnc»ship so ci^pted; Tia^', 
'many, bu^ not uU of the elements existing in an ordinary pailnorship; fcav 
example, the death of one of the partnarB does not disBolv©..Acyparmcrship^ y 
nox\ as a rule, can 0110 of the partners, when sc'verit g his connectron with th^ 
business, ask for an fjjconnt of past protits and losses.^ 

' Ilh'WbEniiv"—of a Company are special, not general agonis, the 
limits of their authority being defined by the instrani'nib constituting the Con 2 > 
pafloy, ivhichi xmdor the Oomparies Act of 1882, are lUMjessible.to the pirblic and 
of the provisions of Inch all persons dealing with such Oompaiiy arc hold to 


Ag., 490; Dti^misonr v. Valpy, 10 B, ^ C., 128 ; Brdid xr, 4 Bx, 


• Ciuiipb. 

623; Btt:ad v. SalU 3 Bing., 10i. 

• Bnmc< V. BnineUt 2 H, Ir., Oa^i., 497, 

“ Samalhkai Kathuhhai v. Someshvxr ManyoX, I. L. R. 6 Bom., 38, (40). 

^ Ba nfjil ThahurHuUfi v. Lrihmkhand, 1 Bi n. iEt 0. App',, 51^- but see Obhoyckrndt'r Eo)/ v. 
Pen-retnaoh^m Qoohn, 13 W. ii. F. B. 75. 

^ Bhhest V. 6 H. L. Oaft., 401, Balfour v. Ernuatf 6 C. B. N. B., 601, Orawl. on 
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• Chuckun Lall Singh v. Voranchafufra &.rnjh, 9 W. R., 483. 

’ Ohhoijchunder Roy Ohowdhiif v. reareeniohc dooho, 13 W*. K. F. B., 75. 

^ K(‘P' Baiiwaud Ohetti v. Emaari Seshama Nayanivera^ I. B. E, 3 Mad., (160). 
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only qioilijiocl powers of (Hspositioxi of a mano/ging incmber of a. joint faTnily.^ 

The positioT; of suqIx a Zaraindar Poljgar m an midivided momborof a joint 
family seems: t-Q be essentially dii1:ere.nt from that of au ordinary managing mem¬ 
ber of an nndivideil Eind^^^ family. Iri the latter case, all tlie undivided xnem- 
bej'S baVO copareeuaiy lights, d in aneostrad common, estates, to paru- 
dpation ill tlia pi'oduce of , the estu-to, also the power of reHtraining wa/sta 

or misapplication of sach produce, also ^vower of ealling for accounts of the 
estate'and parth:iou a.nd of having a sopai'ate share! allotted. The manager of 
such joint family is the agent hu* the othdr mcnuboi's, and is supposed to have 
their authoiity to do .all acts for their CMmim on neoessity or benefit. A creditor, .;4 
tlealujg w ith such a manager, has a reasonabfo ground to give cr^'dit to the acts ' 
of the manager in all ihatkTS, apparently and ordinarily 
the antbority o.f a manager. I.u the case of a Polygax'^ taernbiE*, ho is entdJed to 
' the exclusive receipt and use of the income the estate^ !& his life, he 
cannot be called on to accovnit fenvthe disposed of such income ; Ms Bavings from 
it are e^\3liiBivoly his own ’ lie cannot bo called on to divhhP the estate or any 
■ part of it with the iridmemberB of hiB famihf. Pnwa /aaVthcv^.^^^^^ 
bo borrows, except on mortgage of the estate, is raised oil ids own personal 
credit tor his own benefit and purposes, and not on the crerlip of the family 
esta fce, or for the purposes or boneiit of th e fani dy. , The j.^nlo requin ng a lender 
to satisfy hiniBelf of the existence of family necessity, or of the family bonofit 
WhUli justices the manager ju raising such a loan, on the security of the family 
estate, could not be satislied, in the ease of a deeding with a Folygar, by 
mqairiefii which, vvouhl be Bu.ffiieient in the case of i»i;i ordinary manager. In 
the latter case a lender duds a manager acting as the agent ox ail the laembers. 

In the case of a Polygar, the lender finds a so-catlod iiiana.ger acting not asi , 
agent of the family or for tboin, but for himsolf (or all ordinury purposes, and 
practically Old} i'e|>iv>senti.ng the other members of the family to presorvo the 
C(r/p/<5 of the estate fiHxin injury or loss/* 

Vakils.—A. Yakil or ])leader is a legal px^aetitioiier combining in hiB own 
person the t^yo daties performed in England by barristers and attorneys j that is 
to say, luv may appear os an advocate in a suit, and may also cariy out the 
administrative wmrk arisi?ig out of such siiit. So as the Courts are concerned, 
the legislatoo has to a great extent made the pleader an officer of the Court, 
and he is the.refore answerable to it,^ He, if entc'red and enrolled as a vakil on 
the roll of a High Court '’under the Letters Patent conBtit-iiting such Court, is 
entitled to practiso in ail the Courts subordinate to the Oorirt oii-theroll of wMch 
he is entered, and in all Bevenue olEces wthiu the local limits of the appellate 
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■ ptac^' Inia^^Sxit in every ease it ie only 
' an agency tsiii ■ be ■ created*"* This propositibn.' is; 

'^hcv cloofadno/'-ti one has so a^terl as'.ft^'^ori'Ms' coadttt^. iple^d 

to'believo tliat hie. hbll. appointod some one. io'Pct'■^;ij;hra 
'■thai .other .pei^on ;ie" fa.bont to act on that 'belief,'then unless 

in .general, .’ Be-.-- estopped . .from disputing, the ^ency,...-.tiiongh, -iii ;.:f^fflp|| 
agency ^pally existed ; and this doctrine is designated as an agoixcy 
And;therh.appeai'S to be a i^rtlmr exception to the rule 
hecorao aii agent of another except by the nviirof that other, that 
■those cases in which a compnlBory * agency is 
those c^ds in which the law unthobizes a wife to. 
even agaiiist the will'of h:e;r husbaTid.^ jv;;:;’’-- 

* The appointmeirt be express orimpHad?—ITie ahthoii^^ 
may ha either expres$ or implied,^ and forther it may arise, troih ' ' tt: 

is’said to be .expi'css when it is giren by -wordf ? spoken or written, aiid mpfied when 
it is to b(^' infer i*ed fro.m the c ircnmstanc^B of the ouse ; and thin^ spoken or writ- 
ten, or the ordinary cQnrseof deiahng may be accounted of the case;* 

Express appointments may take thej form either df some formal . 'vvritteii instru- 
m.eht under seal, cr otiicrwiso, such as a power of attorney ; or of some mform'al 
vnttten instrnment, sach as a letter of inatinictioii, or a written or oral roqueBt. 

^ First as regards an appointment under seal—In thiscoontry suchafoacm 
. appointment is -annanal; for a contractnnder seal lias no grBator efficacy tiMt a 
simple contract, tl A^ee being no tnoro presumption of consideration in the one 
than in the other. There arc, however, some cases iii which a . cohtiraot 
,is r6<jim*ecl to bo made under st.-a i, and in such cases the ap^TOntraent of m agent 
'td ea^rry' such contract out shoujcl also be under seai.^ Tins rule is founded by 
analogy ou the inaxtin of tho Gommon law, that a sealed oontmet can only be 
disBoIved and releasicd by an instrument of as high - a dignity or golemnity; 
OQCiem mode quo oritur, eodem modo dissoh itur,^ 

: ' Coipoi'cvtions being artificial bodies, can only contract through agents and 
although thei;;e are many cases in which a Corporation can utider statute contract 


* V. Leai>hy 9 Jiir. N. S; 629. Bee also Ajoorlhia Perf*hfid, Agrii H. C 

(F. TJ. Knl.), 23. , ' 

‘ Johfiion V, Sumner^ j)er Pollock, C. B. 3 H* & N., 201. 

Ind, Oontr. Act, fi. 180 .« 

Mnd. Conti’, Act, fi. 187. 

* Co, Litt.^ 4^j h. CoombgH'if Cciiiej 9 Co,, 75. Uarrisosi v. Jach8Q7i)^T»Pli, 207. Hunter 

V. Parhevy 7 M. & Wv. 312. Ynmg v, Lemnmgtoii GorporrrHm, L, E. 8. Q. B. B., 579, 
(684). * ■ 

« Bacon.*} Abrid, « Ed&OAe/’ Hunter v. Parker, 1 M. & VV., 342. 

* i'erjiMPiotk F. L. It, 2 Cli., 89. 



otKerwitiie than xindex" Beal, yei tluere are some cases in which ii may bo necessary 
for it to do so. For instance, where a body co,rpoi’ate is created under charter, 
or tinder a particular statiite tyliich does not expressly declare the manner fu * 
tv^hich it is to coiitract, such Corporations ^wotild fall Tvritbin the general rule 
of the Common lirv 7 and the ,e?s:cepticms allc^^^^ raon,tioned. j 

Rule of Oonimon .liaw^—The old mle applicable to inich bodb tlxat 
.they eonlcl only bind thoniselves by their cpmmon has 

in modem times been greatly relaxed, and at the present day admits of certain 
welbefr^tablished exceptions, xrhich may be xmighly stated to be ‘ba^sed on the 
piTxicipie of c(>nvcmence amouiiting almos 

Exceptions to the rule --Tbe excej>tionB to whicli I referred, have bpen 
of gradual gToxvth, arising chiefly froxn the extension of trade dealings; and 
although, as has been stated by a learaod judge, tlie cases in whicli the prin-: 
oiple has been, applied “ require review and exposition by a CoiU’t of appoal,’’^ 
yet this as yot has not been done, and it appears qlfMir tL.at the principle runnings 
tla^ough ail thosq deci^^^^^ convenieuce aiviotuiting to necessity.’' . 

In Bfwerlfry ^ Paterson says At first the ride 

appears to have been exolusiye, as indeed, its principle required it to be. A Cor- 
'pioration it was said being merely a body politio iimaible, subsisting only by^ a 
supposition of law, could only det Or speak by its common sealy the common seal, 
was the hand and montlx of the Company, This rule stood policy, buh 

on necessity, and was at lirst equally applifvable to small as to great matters, to 
acts of daily or rare occurrence, to xvhat i^egarded personal as w^^ pro¬ 

perty, but this though true in theoiy wus intolerable m practice ; ' the very act ol 
affixing the seal, of lifting the handy or opening the month could only be doxxe 
by some indiyidixal ihembei^ on tbuory quite distinct from the body politic or 
by some agent; the performance of the very dutic^a for v/hich tlio Cox^xoratioii :was- 
created,' required inceasantly, that acts should bo done, . some of daily 

occnjrence som e times entirely unforeseen yet admitting of no delay, sometimes of 
fiiiiall importance, or relating to property of little yalue» The same causes also 
required that contracts to a small arnomifc should often be .entered into. Li. all 
these cases to require the affixing of the common seal wm impossible, and there¬ 
fore from time to time, as the exigencies of the case ha^ e required, exceptions 
have been admitted to the ruley and what >iVe desire to draw .attention to is 
this—that these exceptions are not such as the rule might bo supposed to have 
provided for, but are in truth inconBistent with its |r^’hiciplo and jnstiiiecl only 
by necessityAgain Lord Denman in delivering the judgment of the Court 



CMrc/^ V. Co., 6 A* <& E., 840, (861). 

* Tomg V. Corporation of Leamington L* R. 0 Q. B. B., 670 (684), 
«6A.&E.,888, ^ 







m Chmch y^ ThfS Imperial Gaa lAght Go.^ MtxjB ‘Hbo goreral rule of law 
is tLat a Oorporati^^^ tmte ifs common seal; s.t? a,general rale it 

la only in tiiat waj^ t^bat a Ckvrporatio can express its will or do any act. 
That general tnle, Iiowerar, has fi'om the earliest traceable periods been sixhjbot 
to exception as; to which furnbj’h the principle on wliich they 

haye been ostablished, and are instances its application, but are not 

to bo taken as so prescribing m the exact limit, that a merely oircurrt ' 

stantial diiSeieuco is to oxdude from this exception^^^ T^^ principle appears to 
_ bo convemencM5 an. almost to necessity. .‘Wlierever to hold the xatle 

Ipfj*!:/. t^pplieablc v( 0 iild occasion yoiy great incon vein once, or to defeat the very 
K’’ , object for wliich tlie Corporation was. oreatocl, the exception prevailed; hence ■ 
' j,, the retainer by parol of an inferior eervantj the doing of acts very frequently 
>' ■ = recurring, or too insignificant to be #orth the ti-onble of affixing the comnson 
eealj are established exccptionH.’' This judgment received the sanction of rhe 
Comd> of Exchequer in'the Ifnjbr o/XridZow v. C'htM-Zto/i.® ■ ■ , . . 

'• ■ 'I’ho <3xcaptions, applicable to trading Oorporatioris® are weTI laid down in 

■; '; tho case of Soui^h Irelmid. ColKenj Co. v. Waddle.* Bylea J,, on this point, says,:— 

“Originally nil contraoos by Corporations were reqnli’cd to be under sosd 
■ From time to time cortaiu oxcoptions wore introduced, but these for a long time 
ha4 reference only to matters of trifling im portanoo and frequent oecurrenco, aucb ■ 

' as the hiring of servants and the like. Bat in progres,s of time, as new descrip¬ 
tions of Corporations came into existsmeo, the Courts came to consider whether 
tJiose exceptions ought not to bo extended in the case of Corporations created for 
t. todiiig and oilier pa^ At first there was considerable conflict; and it is 

impossible to reconciio all the decisions on the subject. But it seems to mO that 
the exceptions created by the recent cases are now too firmly established to be 
qaestioned by the eaiiier clecisions, which if inconsistent with them, must, I 
think, be hold not te be law. Those exceptions apply to all contracts .by trading 
Ooi'poraiilons entered into for the purposes for which they arq incorporated. A 
Ooiapany citn only carry on business by agents, mana,gors and others; and if 
contracts made by these persons are contracts which relate to objects and pur¬ 
poses of tho C'otapany; and are not inconsis tent with the r ules and regulations t 
which govern their acts, they are valid and binding upon the Company; though 
Jiot under seal. It has been urged that the exceptions to the general rule areS 
' still lunited to mattors of frequent occurrence and small importance. The 
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fib.o fcirmiiiity ot a seal, to traDsact matters of minor ixupoi'tonoe tod of daily 
occmrenoe. in tiie case of trading: Corporations, these exceptions haTo ])e 0 n 
step by step extended, and have now grown larger rban tlie rule, Tlxe modern 
doctrine, an I -understand it, is, that a Company which is established for thei^ 
pip'pose of trading may make all such contracts as are of ordinary occuiTence 
in that trade withonfc the a seal, and that the seal is required 

only in matters of imiisual and oxtraordinary character, which a:^^e not likely to 
arise in thn ordnmry course of business.’^ 

SucItl exceptions have been rocognizGci in tliis coxintry in Stewctrt Y, Scinde 
Pulled) md:JD^.M Plmav J., says ‘ It spems to me then perfectly 

clear, that , the defendant is a corporat^^^ body with aoomrnoii and 

spechal seal, and so Bitnatecl, that it generally can contmet only n/nder seal, or by 
Ihe particular naode wliioh is statiiahly provided by the Oo.mpanios Ciausos 
Cohsolidation Aet; I say generally, beeanBe there is of conrse a class of cases 
whieii are in some degree exceptional, and in which’tho Company as a Oorpoi'a- 
tion can bind itself otherwise than nnder' seal, or in accordance ,-wiih. the 
Btaniable provisions of tho Conipanies Claases Act. I I’efer to that "particular 
class of caaos, in which the common law of England wall hold a CoT:'poration to 
be bound by a contract, notw ithstaiulin^^ it is not made under serd; but 

these are cases, wliore the matter of tho contract belongs to tho ordinaiy every¬ 
day pisiness of the Corporation, and is of snob a character that it would bo 
the eauso of vexations harassment"' to insist upon the contract being made with 
ail the formalities wddeh^ necessarily atteoh to the affixi/ig of . the seal of the 
Corpoi’ation.’’* , • , ' _ ' ^ 

It must, how’'evez% bo reinemberod that these cxceptionri will have no applica¬ 
tion to the contracts nf *any body corporate constituted'by particular statute, 
where the statute itself prescribes that a ccmtract may be can led out without 
seal, or wdiere it ekpressly prescribes that a contract, shall . be in wriiing sealed 
with the Common Seal of the Company , 

Contracts by Corporations —The greater portion of corpbratod bodies in 
this country have been incorporated under the Indian Companies Acts of 1866 or 
1888; under s. 67 of which latteivAcet, Companies are placed on the same foot¬ 
ing as private persons -with regard to the form of their contracts ; and contracts 
under their comxBOii .seal, or inade in wiitiiig, or by parol thimigh their agents 
have the same valiclity as contracts in a similar form between piiyate persons. 
Other corporated bodies have been incor^xorated under special Acts such as the 
Presidency Banks Act, the different Muiiioipal Acts of the different Presiden- ", 
cies, and their Mofussil districts, and the Calcutta Port Commissioners Improve- 
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ment Act. TJndei' the ludiaii Oomp.iniefi Act, and the Presidency Bants Act, all 
sitcli Oompa/nies or bodios corporate, may, except as reg’firds the contraeftff spoci- 
6erl in sub-section (1) of s. 67 (a) of tlio former Act, and s. 9 (a) of the latter, 
coiitract without seal, apart froiu the rale of la\v referrcid to above as pointing 
out the exceptions to l.lie general rule that a co3'*porate body can only contrret, 
by .seai.V ; ^ ^ ^ ■, 

Cod:tracts by Muiii Corporatimis created mider Special Act».— 
With I’ogord to ATaBicipal Gbrporations created uiKiai- the different iiv 
force in the several Presidency towns,^ there are in si^oh x\cts express provisions 
for the use of a connnon seal in the execD-tiou: of certaui contracts. Questions , 
as to whether sitriilaivpi^ovisions made in English Acts, are mandatory or direc¬ 
tory only,, have arisen, deciding^ however, that such provisions are mandatory. 
8uch a question arose in the case of Young y\ Corp&ixition oj' Spa,^ : 

in this case, arisi.ng under s. 174 of the Public Act of 1875, the 

deienda7jt Goq:)oratipu by power under seal appointed a.u engineer to enter; 
i iito a conti'aot with one Powis to eoiistmct certain water works,, The 
engineer entered into a contract under seal with Powis for this purpose, otie 
, of the terms of such contract being that if he, Povvis, sh(.nild fail to complete the 
'works, the engiueer luight employ some one else to complet(3 the wWk at Powis's 
expense. Po^vis made default, and the engineer thereupon etnployed the plaintixFs 
to iinish the wox'k and to execute ceitain additional Works, tjus engagemeut was 
not made under seal, The plaintiffs executed the wmrks and the defendants liad the 
benefit of snub works auclappibyed^tt^ contract of their euidlneer. The Statute 
under which the .Corporation was acting directed that “ every ooiitrart eiitcrcd 
into by an Uibah whereof the value of, or aTnoaiit exceeded £50 

. sltail be in wi'iting axid sealed With the common seal of such authority.’* The 
plaintiff sued to recDVer on his contract which was one for a sum ovei^ £50. 

It wvis ephtendod that the contract was in flubstance afid effect unde c seal 
of the dedendaUts; becauBO the engineerW/as appointed by the defoxidants^ h 
seal to perform certain powers and duties winch inchided the exercise of the 
rights reservod in Powds’s contracts to the defendants’ eux^ineeiv and to tho duty 
of seeing to the proper execution of the works contra,ct ul for by Powis, and 
becUuie. upon the engineer’s report the additional work was approved by the 
Corporation. The Court said that to .so hold heoause the engineer was appointed 
under seal and liis repo3.‘t adopted, would be to hold that the defendants 
lawfully delegate an important part of their duties to one of their oiRcers ax.d 


if 



^QeeP(ilmehGomp.'Proced.ti^p,10,SO. 

* Beng. Act, II of 1888, s. 62, Madras Act I of 1884, g, 50, Boio. Acta III ly of 1838' 

. • L. B. 8 Q. B. D., 679. See also Eaton y: Bader, L. E. 6 Q. B. D., 201; and the ju(Ig« 
ment pf Baggaley, b. J., in L. E. 7 Q. B. D.| 6»38. 





iii 


SO def rivo thoratepayer^^ protection pro-^nded, by tlic legisla/tnre forth^jnlj' 

It ^'/aw also Contcmded Yomig that as th.« oontract liadbocii per-* 

formed and tlie defendant bad the boneUt of the plaixdlifs’ wo,r^ labour 
and material, the defendants were, at all events, liable to pay for them, at a fair 
piice. As regards I hat €(Hd:ontTon, Lindley Ij. J., said d—“In stippoi’t cl 
cotitouiion cases wcj’e cited to show that Corp(n\atjons are liable at Cconmon Law 
Cat ebnimehti'} pay for work ordered, by theii' agents and done under thoir 
authority. The cases on 'Subject are 'very nnnieroiis and con dietingv and 
they n^;|airo review and exposition^)/Cbnrt of appeal. But in my opinion the 
question thus raised does not require decision in the provsent nise. We have to 
construe and appl^^ Act of Parliament. The Ai‘r, draws a distinctioTi.hetvfboB 
contracts for moreythan dJ50 aiui ccadraets for £1)0 and under Contracts for 
not more than £h0 heed not bo sealed, and onion',ed whet.her so executed 

or not, and \eitiiout roferem^o to the^^' 'whether they co'idd be onLorcod at' 

Co mi noil law by reason of their trivial xiature. But contracts for more than ,£50 
r.iiirv(,'' ^ 1*^0 pv)sitively required to be under seal, and in a case like that before u.s, if wj 


il- 




’ ' ^ ' were to hold the doi'endants liable to pay for what has been done under tbo cen- 


traof, we Kshoukl in effect be repealing the Act of Parliament, and depriving the 
ratepayers of that protection which .Paidiament into to secure for them. 

’’ Tu a revised jxidgment wdiich^i^ to be found cited in L. II, 3 App. Cases 
552. Brett L. ^., sa.id ; “ I comi) to the surrio conclasion as .Lord »)iistice Lindley 


pf^l'and .Lord Justi(?e Collett in this case, upon the ground that although there 


was 


H,. 


a Majii(npal Oorporatioii; y<>t in the ti'ansaction in q luxation it was actiug uf a 
boidrd of health, and that thei'eforp it was bound by tho Statute, and that as to 
the construction of that Statute w ’'0 are bound by a hyjhner decision o.f this 
CoUi’d; ITtihf; y. WiinNedon Local Board,^ which hold that the enactment 
, as to idio necessity of a seal is mandatoxy and not merely diroctoiy. There¬ 
fore assuming thaV/ everything wah done/ »ccwdmg' to the Statute, except 
, the seal, and that the work was done after overj encliihy had boco made by tho 
Corpoj’atioh which is directed by the Statute, I am of opinion that this 'mere' 
Want of; a seal prevents the phdnti..ff from, recovering in this aedion, Further, • 
after having read all the oases with regard to the doctrine of Work done,for and 
accepted by a Gorporation, I am, bound to say, that I have come to the, conclusioiL 
that cv(n.i if this w'cre a Municipal Coiporation not bound by the Statute, thC'^'' ' 
pro]jer docision in point of law according to the caBes and principle, is that the 
v'ant of seal prevents, iii shell case as this, the piainri^: succeeding*.- In the 


House of Lords^ Bla ckburn L. J. in deliyering judgment said; I agree in what 
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luMley ti, J,, says, tKafc fhe oases are tinmerous and confliofcin^, and. tliat they 
l”oqtiij.’e I’ovisod and aoiboritativo exposition by a Conr); of appeal. If I. ..Ijouglxt 
this case now at bar ga.ve an opportnnity for snch a rovieWj I BhouM oertainly 




wish at least to heax" tho case fally argnecl. As it isj I do not tliinh it necessary, 
a,nd therefore do not tiiink it right to examine the previous decisions and donbta 
further than is reepn 




ired for thes pui’poso of fjonstr'uing the Public Healtti Act 

1875, s. 174: .. I thiirk, howover, that wheu we look at the' state of the 

docisioas existing- in 1875, and. vviiat was the point on whioh, I think there was 
a difference of opinion 8nffi.cieiitly xnarkod to make it uncertain what the ultimate 
fhioision of the Supreme Court of .ilppsal tipo» migl'..fc be, and then inqume 

i . , what was the intention of the legislature in passing this enactment, it is im- 
';b' possible to construe it in the , manner ingeniously suggested.” 
i His Loi'dship then cited the view of the lap' expressed m Church, v. Imperial 
' Qas Co.' and in the M'.yor etf Ivdlmc v. Glwrlton and, continued, " 








i'MS- 


' So foil* there 


is no difference between the Courts of E.xcheqaer and of Queen’s Bencli as to the 


law, though there was evidexrtly room for eonsidorablo differehce as to its ap- 
■' plication, I pass by many subsequent decisions, and only quote two. In 1852 
WiyUman, sitting alone in the Bail Court, decided Clarhc v. Cnehjielcl 
' , on the gi-ound £ think that a poor law'Union, ereatod by Statute, for the purpose, 
amongst others, of supporting the paupers in a workiionse, could not ho required 
to affix their seal to every contT-aet for thing.s hecessary for that jiurpoee witbont 
such inoOnvdnioiico, fts woub-l defeat the object within the priiici}d ,0 laid down in 



Church yeImpe/rkil Qas (JoP ' ■■'.-.WW'.;!*; 

“ In 1855 in Smart V. Guardians of the West Ham. Pniunf Parks and 
B. B., each expresseddis,sent from Clarker. Ouckfield Union. They could not,' 
as they were, not in a Court of Error, overrulo it, but uudoubtediy qnostioiied it. 

■ In 18(56, in Nicholson s. where,the Union had bought coals to , jy,','.! 

keep paupers warm, the Court of QiioOn’s Bench, in a considered judgment say ; ■ 

‘ Tho case of Clarke v. Cuchfield Union is in its facts unfHstingiiishable from the '.W. 
present case. We are aware that voiry high authorities have questioned the - "fr 

soundness of that decision; and as pointed out in the judgment in that cas(?., there 
are prior decisions in the Court of Exchequer which it is difficult to rceonoile 
with it. Wo think, however, th-at as far as it extends to siioh a case as the , y 
. present at leasifc, the case was rightly decided. There may bo cuses in wJi ioh the ;I" 
.olrcum stances are different from those in Cla.rke y. Cuckjield Union md the 
present case, and which would still he goverued by the principles laid down in 
the decisions in tlie Exchequer ; thosedve leave to be decided when they arise; , 
but so far 'is those prior deoisions are inconsistent wifh the decision in Clarke V. 


.W'. ' 
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» 6 A. A .fl, 861 
»6M. & W-. 815. 

Q. B., m 




* 10 Ex.. 867. 

» L. K.. 1 ii. B., 620, (627). 
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' (kichfield Ifnion^ wo prefer to Follow tlie aiilliority of Olarlio m\ CitrJcJield Unions 
which wo think founded on justice and convenience/ ‘‘ There was not I believe 
anv decision on this cpiostion bet ween 1,866 and 1875. The legislatui’e in the 
earlier part of the Act of 1875 had incorpoi^ated oil Urban Autiiorities which 
were nob already Corporations; those which woro already Corporatio us continued 
siLch f and then m Paid ¥” of the it makes provisions as to confracts. We V : 
ought in general in. oonBtrviing an Act of Parliament, to assirme that the legisla- 
ture knows the existing state of the law ; and I have no doubt that in fact those o ' 
who prepared the Act of 1875, knew of the differences of opixiion that had been ' 
'^hxpressed, and the difficult questions which might yet have to and 

really intended to provide'that those difficulties should not arise with respect to 
the Urban Authontie>s they were creating. I think, beariug in mind this, it is 
not possible to construe s. 174 as >meaning anything else than that when thc Ruln 
, jeet matter of a contract'exceeds :iB50 in value the contract must bo pnder seal ; 
and that the distinction and differences which, aoeording to tlie opinions of the 
Court of Quee.tt’s Bench, iniglit dispense xdth a seal in the oa^sc of an orfhna^^ 
Corporation should not do so when the cotrfcm was by axi Ur ban authoxity/^ a^ 
rela^.ed to a subject matter above that value. This was the coiistruction put , 
,U].>on the act in Hicnt y, Wimhledon Lcxal BoanV- as well as in the Coiii’t beloAV.^, 

, I think it is right and disposes of this appeal.”/' 

" The remains made by these learned judges apply with the same force to the ; - 
fievcx^al sections of the different Mmdoipal Acta to which I have refeiTcd. ■ 

Appointment of agents by formal docunxent not under seal.r-Nex 
regai:ds the ivppointjuent of agents by forhial document .not undei* seal. Such 
as a povrer of attorney. This is a very ordinary mode of appointment in thi>s - 
oonutry , and especiitliy so in the case of private individuals leaving India tern- 
. ])oiurily and entrusting their affairs to others. 

Oases in whicli appointment must be in writing: —And although, as will ; 
bo seen, an appointment of an agent can be made otherwise thaxi by power of 
attoimey, there ax'e some few cases In which it .is absolutely necessary that a 
written'povvar should be given ; for instance, the appointment of a pleader to V 
act and plead in a Court must be in writing.^ So also tho appointment of an 
ngent to present documents foi* registration/^ So also the appointment of an 
agejit to transact business on behalf of another with a custom house o.fficer;® 
so also the appointment of a proxy to voto at a meeting held under the Fi^esi- , , 
dency Banka Act so also the appointment of a proxy to vote at a meeting of 
a Company so also the appointment of an agent for the purposes of th<v Inven- M. 



^ b, E. 4 d. P. 48. 

» li. B. 8 fj. B. D., 579. 

• Act XIV of 1882, 88. 37, 39, 41, 465, 


• Act III of 1877, 8. 32. 




* Act Till of 1878, s. 203.' 

• Act XI of 1876, 8.57. 

’ Act VII of 1882, 8. 37, Tnblc A 
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Aa^KjlNTMENT' OF . 


Act'' of-- 188B.^ ■■'But ‘•iii t-'he m«^ntile_ word the 
bf-yappora^^ an agent is by isRsme infwritten instininicntj'jsl 

as ' a letter of instrue^^^ or a written request wS^e. the. principal 
■agent'dp not r^de in the same place/"^ . ■ ' ■; . 

' Other'modes of appointment;— But where there ^are opp|rt.^||^^ 
personal mtercDut*se, a verbal request is common. Appointment may futffiM 
by implicafe from tlie recogiiitiou iJie principal or from his fiii^ 
-m-the acts of; the agents fUcistrations of wKieli authorities 
/'P’^perlT iii^ur the beadr'oj^ 'tlie,natui*e and extent of the authority of the ^e| 
’ Pertners.—Therb' is no necessity.for, uox\tb there usually any -fcornnrLAfl 
hf. appointing one partner agent of his co-partnerH. Each partncn? has impl^ 
authority to do what is necessary to carry on the partnership business;™ 4 
Usuii/l way. The agency of each partner' commences w4th the paitnership, a 
not"before^ even though an agx'eement, not aUiouuting to a partnership deod^ m 
hav0 boeii entered into nor will the agency be implied as long as there reraai 

■aolything to be done; before the inght to idiare in the partnership ac^crues.'^ 

■. ■ . 

» Act V of 1888, s. 47. ; . ' . 

® Fotgravo on Pr. ifc Ag., y. 12. 

® Story on. Ageucy 65 : Mulch and r. 8undat]}i NcLTunjiy 7 Bom. H. C., (0, 0.), 

Ko()ra v,.Bk>hm3(m ^ A^rctf li, G. 2, 

^ TFiord V. Balk., 442, 2 Ld-Raym, 0*30. ^ 

* Edmunston v. Thom.'p^on^ 2 P. & F,,^ 664 \ _ v. Evilly 9 Mod., 207, but seo 

Lems, 1 M; Gr., 165. 

• Rowell V. Bredis^ 6 Bing. N. G 


14, Brioe v. G^room, 2 Ex., .5. 









umyi 


i 






M:. ?. 


jlSIis; 

”, ■ ■ ■ -yynwMmrnAW-f^ 




PABT’I; 


■V’''^' ' 

ii,. I ■!; . ,f,^. 

..v, , 


‘ joiirr paiKcrpALS, sufir^&islj'ps,'. ^ 

■'■,• JOINT-. AOTWTi^;-'" ■' 

'■ -'' PABT'fE. OELIliO-A3^N.':' ' ;■■.■-' 


' i' ;’;■ ^Co-parGBEers-^-HiEdE ■ j<Hni. familjrrO q-jM 

"v, '^^''■''•& ' of>lups—Comaut^'l^ ■ .6£v 

'' Sab'-Ai^ontee^Su^^^ 'Ag6nfcff**«-l^e1egation''f^<^eral .arnto^^ 

l'.:>-( .’^^' •■ . ■■. !a 'V ‘i, All; i,wAifU^4'i»vVixi I—No’ delcfifatioa. of. Mtoi'al a afrht&yJipw 


to dolcgatioa. of . Jtrdtoi'al aafrht^ 

‘' A'v>nMiM.d-«T^Tr. PTttviwi’m.Tv—'•DiatinoiioJi between''df 


.3 


Kai'ttaTon—;'Di.stinatioJi betweeii'd^ 

■Aoia-rJiipcc^tjona to g^^ral xule-^Gnstotp. of 

’Vf ■■; ‘ ■ cp#^k poatiW —hr TruaU,*oft---PresumptiQnf:.of dal^gaildDu— : 

.' ■■'■■■ ■ ''_3l: 

■' ;jroiBt, PrillCipalS.—TUe po:^’er of appointmoxit of ageats may Ixj - iipiijfc' ;/. 
’''pei*so^ or in more than onei jointly and severally, or In more than <mevjointi\\. . : 

s^^li a minber of individtia-ls in thOvS^^.eaBef? where, tlio ,;. 

t necessary for the purpose of cari'ying'out tlih 

''[#Ke4' there are two or more principals, having' a; 

S “'rule is, that'no one or more of . theiir ■caU' Ordiaaiilj^-^apiKun^ 

tlie ..iliera/witliout/the^TO^^ But vvliateVeivg, of liis 

Ji|':' p : (,TO right and on- liis own behalf he may do by agent, and thevefore if one or 


wm 


- koi-e of seTeral joint principals may or his own right act on bihalf-O^ the other 
' he may appoint an agent on their joint behalf ^ ’i Th^'loMverse.iof 


.-; i ^- :'thht rale, vrili aid in dotermiaing where the poryor of appointment .li^,' 

tire interest of all the principals ia common, and each is aiithbriMd tb iKst ^ 
all, either may ordinarily appoint an agent whose acta will be thc atjte; Of all^j',.v 
in those cases where the interest of each is sevcml, and ia.thoee ba^s^i^hih’O,;,- 
- the subject matter of the agency can only bo attained by the xrnit^ act ttf all, 
reiliher can bind the others by tlie appointment of an agent. ; ■ 

^ ’ ' Co-parceners.—As to the position of co-paroenora as principals' tbey aro 

:: connected together by unity of interest and unity of title. Each co-parcener 

'' ■ although havmg unity, has hot entirety of pos.sessiou ;* and each may join in a 




‘ story, 38. Uhilack Rcii v. Dalial Bait I. L. E. 3 Calo*,' 

* Bvana oil Principal & Agent, p. 31, 

• f} Bl. Oomiu., 182. ^o. Lit., 164 (a). , . 










' TMB 'LAW rbv A€nslBt£*» ; ,' ■. ;’ ;'. 

■.■■ ■■■■'..'.'I- .- ' 

.¥oi can aae co-shaTor only to raccVer ^^ffeeaicii.of his sefpe^j^ 

• '''WaTi one co-sharer louly < she for arrears ■ of, rent.? ; Althmgh.. .'w^^e ; 
;ih®^ ii4S an arrangemeiit for Bepai'a.te^^aynaent .of rout to tke -<^sh^’erS, of(6; (^ 
sue alone.* ISTor can one ccn:Hteirw enhance the rent of fcis.- feh^ in^jj 
a^int estate.-* And as it is a rrell-knowTi principle of Ictw that wliatov^ ft 
iiu^.do iia.i-hia-own right he .may do by.agoht, it is ' theca^ .,' 
hefeh^d 4h;it0 one co-eharer could aloiie appoint ah. fortfee purposes 

nieBfcidned.iVnless.his co-sliavers joined witli him in the apppintraent. ■ '. • -y, ; . .. 

' ^ Joint T finaTiitft i—^loint tem-aJits of : pioperty hayej. traih to 

persons than. themaeteES, the properties of a single ovti^. "Story jaipt tenaiit 
is geieed ,or possessed of the joint property 

part and hy ths wlmlei® % this i3„ineant that'the poseefisiohiof: each ia^;.^^: 
■diviFihkran.a diat each-has an equal r^ht, so that no ohanan claiiri fc^.e exdui^p 
posfieiissibn of any paaticttiar pait of the property, though each is entitled to his 
iprppoition of T-ents.'? ^ .A. nottco to.q;uit signed by one of seyepal.4oiBt tenants on 
o:l the others is aiiffirient to deteimrine a't^|ioy from yeau-toy par -.is to all. 
itopd Tentorden C. J..^ has said as to this “ 'Crpon a jomt daHiise by joint tenants 
hpiQ^ a tenancy from year to yesi-, tliQ true character of the temsa'cy is this, r^- 
that the tenant holds of each the sltare of each so long as he and each shall please, 
1v,.r.+>,a.+: be holds the whole of all so long as he and all shall please. A.t!d as 

notice to quit, lie effectually ptr.ta.^ati 


ftoon a 3 any 

to tlie tenancy; tlie 1 enant a rigiit upon such a notice tu give yvp 
#ijLole, an/i unless he comes to new arrangemDiit mtli the othei* joint ttui 
.as tb their shi?*res, he is compellable soje clo.’^» The appointment of an 
however, by one of tJieni will hind only that one unioss tte othei’S subseque 


Unjooor Smgh p-uahooTima^ 2 Say, 1S5. 

QUahjan x,'Moshiatoolah, 1 C. L. R. 537. IMy v. Mi^ahmder Gi 
722 ; 12 C. L. R., 398. 

Unrivda P r$hitd Roy v. Et^ikifVG, 12 B. L. R., F. B. 370 : 21 \V. B. 
V. Kdltij Coouiar Boi/, I. L, R. 4 Calc., 89; 2 0. h. 11., 4^j4, ii 
Swi'i'oo-pchimder Paidy 12 B. .fj. R. 29, (note) ; 16' W., R»> 39ti, 

Loot/tdhuch V. Gopeeohur^ Mozoomdax, L L. R. 5 Calc,, 941 
Mahomed v. Moran, I. L. R. 4 Cab., 96; 2 C h, H,, 371- 

G-ani Mahomed v. Moran, supra. Ilajchmider Mozoomddr v. Raj 
Rajendronarain BUwas v. Mc-tPhd 'ol(dl Mitter, 3 0. If* H* 21, 
Kalhj Das8 Dey, L h, R. 6 Calc., 574. Kalichandra Sing^ 

I. L. R. 11 Calc. 616, but see R%shhohan Muherji v, Sofe/ii Bi 
. 0^*644. 

Litt., m. 

yv ill. Real Property, 134. 

Doe d, Aehy* I B. & A., 


Ilufjhi^f7 M. & W., 139. 
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Partl!i0rs.~A partner m a Joint ieimnt fellow partners of tho f 

property of the tirm ; and in respect t hat there is a» Joint tenancy* of the property 
of the firm, partners are ohlf.ged to he joined in suing j and fop the piirpose of 
being saedd Partners, lunng also the gonei^al agents of one another, will, of ■ 
cjoiirse, each be liablet tor the acts of the others of them, the act of one of tliem 
the scope of the partnership business being binding tip on the other:?; ono 
wir n>ay therefore within such limits ompioy an agent and ins a;ppointmcn},,.\ 

■ . -lid the firm. ' , 




Co-owners. —But cd-owaors are not similarly always agents of one anothei^i- ^ 




^'''although the border line between co-owners and partners is narrow. Examples 


of this differenco are given by Mr. Lindley in his WTrk on pal"fcnorRhip,^^ ho 
vsays, If several pet'sons jointly purchase goods for :resale with a view to divide ' 
the profits arising from the tatnsaction, a partuei"ship is thereby crea (od 
but persQUH who join in the pai'cbase of goods not for the purpose of selling 


thejii again and dividing tht^^ p but for the purpose of dividing the goods 


IP: 




themselves, are not f^rid are not liable to third pmM:-ies fe if they 

were.’^.' ’ 4 '':":.' ■■' '' 

Persons coECiirring in giving a joint order for one parcel of goods ™ 

Two poi'HouR who are not partners blit who concur in giving an order for one 
nridivided parced, of goods, are,tvot jointly liable to the seller, if itpon the wIioIa 
transaetioii the intention of the partie.'':) appears to have been tiiat the buyers 
sliouid ho severalljh responsible foi\ the aauount of their rof.pectivo intei^ests^ la 
the goods. Thus in Gilmn the defendant Lupton, being ,i^n oil mer^ ' 

chant, and the defendant Wood a coni miller, gave the following ordtii* to4ho 
plaintiff’s ‘^Ordered of the h^ of John Fisher and Co., a small loading 


wheat, say 7o0 or SCO quarters . 
'' each of us in the usual rnannoi\ 


Payment for the same to be cliawn upon . 


The plainti:ffs in pursuance of this order 


purchased wheat, and wrote to Wood and Tj up ton as follows ‘Wo have made a 

','‘4 puircb ase for your joint account of 7'36 quarters fine red whea-t. The plaintiffs drew 
bills on Lupton and Wood. The wheat turn in conne- 

quence the bills were diBlionoured but were renewed, tJie renewed bill on Lapton 
was duly paid, but Wbod/ s wa,e dishonoured and ho became a bankrupt. The phi in.. 

, - tiffs; sued both defeinlants to TM^cover that part the price of the wheat wvhich 
‘'"remained unpaid in consequence of Wood's failure to pay. Tindal 0. J., “ There 
is no question in the ease as to any partnership, •mter se^ beiw^een the defendants ; 

I>ut the question is whether the wdieat ' was sold to the defendants upon a 
Joint contraet; that is, whether upon the borresponclence and other facts set ont 



^ Jme4 V. Smithy 9 B. &, 0., 532, cited iu Kendal v. Wood, L. K 6 Ejt., (:':54j, 

* Lindley,.p. 5S. . 

• Reid v, RtoUin^head, 4 B. & Ov8S7» 

^ 9 Bing., 297. /. 
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||:,-':OTE l,A.Wr;0E"A(3®ira^ . .. ; ■■ 

in the case, the defeuclautis gat^e the plaintiffs reasrm to n^^derstul^(^ and helievof^'l//.' 
that they had the joint security of both defaiidants for tho whole cargo, or 


^^hetlLer the fair inhmrnce to he drawn hy any reasonable me n-^and if so, the 


plaintiffs must be taken to have dmwn such ipferetvc© themselTOS~—w that 

each of the defetidahts contracted se])arately for his 7 iioiety of the joii^ cargo. 
•And rpon looking at the whole correspondence, and othcm oiTM:mTxxsta^^^^^ of^ho 


•oaso, the latter appear to rts to be the proper oonclusion/' Juclginenb for the , 



ii' 


defendants. Thus '(gain where the defend {Hits Eyre and partners, Hathorley f 
hiinscdl and Stephens, and Pugh for hiinseff and son agreed to purchase jemtl} , , 

r'.ineh oil as they*'coaid procure on the prospect tliat t!:ie price of oil would riso.'^' 
Eyre and Co. being the ostensible ].7uro}iasei\s through a broker, fmt the othei*» 

, a ere to shai-e in his purchase at the price at which lie b^ioglit, Hatherley and Go., 
and Pugh, and Go. taldng one half, and the defeiidants, Eyi’C and Go., the other 
moiety. Large quantities of oil were bought, Hatherlej and Co. bccasiopal l;y^ ooni- 
irig forward and giving directions as to its delivery, and maicing declirratioiis that 





t b ay woi^e air jointly interested in the purcte The price of oil fell; and 
Eyre and Go, having failed, the defondu,nts couteuded that they were not liable, 

Gthe contract having been nuide with Eyre and Go; only, and.that tho agrocxaeut 
which the defendants entei'ed into between themselves wa-s only a sub-eontrtict ' 
and did not conEbitutev r, partnemhip. f'h<3 Court held that the defendants wero;y;.,‘]^ 
not jointly liabled Such persons ar/ynot the:refore joint pi mcipals^^ 

', Part-owners of ships.— A part-ownor of a 


is a tenant in cornraon.*^ 


The law relating to the position and lialulities bf x'egistered ownerB 


' 4 ^' toteraldy ■ clea:??,. 


of ships h; 
A.n 


Shipownors to ^hegin with are not neoessarily partners, 
owner's liability or iion-liabiiity for necessaries supplied to ayBhip depends op 
the quostion whether the person ‘svho.gave the order has his authority to give it.^ 
But a part-owner, whether registered or not, has no power tp bind the othor 
ownexv-i without their aBsent. The question in each ease is a qaestion of fact, 

’ whether heHias had such an authority committed to him, or if thiB is not in. fact 



the <iase, whether he lias been allowed to hold himself armed with such apparent 
authoTity> And this right to appoint agents foilovrs his liability. 

. Joint Creditors.—So it has been held that in respect of a bond given by C 
to A. and B where accord and satisfaction by delivering of stock and goods by 
C to A was pleaded, that accord and satisfaction must be taken to bo an answer 




* Crtope V. Fyrey 1 H. ffl.> 

* Green y, Briggs, 6 .Hare, 895. 
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Fi'finer y. Cuthhertsm, h. R. Q Q. B., 9^, 

Fr ner v Cuthhertson, L. R. f> Q. B., (98), Brodie v. BTrisHe, 17 0, B., 109, Chajtpell r. 
Bruy, 6 B. & N., 115. See as to the rights of Part-owiiers I Maelaghlan on Shipping, 
p. 100, Kmy y. Fenwick, h. R. 1 C. P- 1),, 746. , y 
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JOINT PRINCIPALS, 
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to mi action for a specialty deM; mit that according to equity joint creditora 
must, priw/h facie, he taken 'to "be interested as tenants in common and not as 
joint tenants, and that the defence^ t^ only as concGrned the claim 'rf the 

' plahitifE who was party to the accord and satisfaction, and that the defence was 
, therefore defective and no answer to the actiond ,, 

Olnbs and other Associations—As to the poBition of members of c. coih<^^ 
mittee of clubs and other >Societios or Associations. Whether^ ^ 
are jointly li«ahlo as principals upon contracts made or purporting to be made on 
their behalf in carrying on the ivork or enterprise which th'^y uiaderta-ke, and as 
such are joint principals it U not easy to lay down any single rule, ■ Oases may ' 
arise ill which it is scuight to charge the entire membership as principals, in deal- 
Ings by a smaller niimber purporting tb be agents of all; and again cases nifiy 
arise in which it is sought to charge the smaller number as the principals in the 
transaction. Such associations are, howeyer, clearly not partnerships ® And 
therefore their membc'i's are not to be congiderod as partners ; Lord Abiiiger to 
this, saya /^ r had thought but wi;t]u)ut much coiiBideration at the a,ssi:^ie8,' that 
thesivsorlv of institations were of siich a rjatui^e as to come tinder the same view as 
a paidnership, and that the same incidents might be extended to them: that where 
there Vr^ere a body of goiitlemen forming a club, and race ting together for a 
comm.oii object, what one did in respect of the Soomty bound the ethers, if he 
had been requested and had consented to act for them ...... Trading Associations 

stand on a veiy different footing. Whero several persons engage in a community 
of pi*ofit and loss as partiiers, one partner has the right of piTTporty for tho 
whole; so, any of the partners has a right, in any ordinary transactions, axilcss 
the oontrary bo clearly shown, to bind the u credit iV,... It 

appears to mo that this case must stand upon the ground which the defendant 

-put it, as a case between principal and agent. I apprehend that one of the 

members of this club could not bind another by acoepting:^a bill of exchange, 
acting* as a committee man, even where there might be an appai’ont necessity to 
aoeept, as in the purchase of a pq)e of wine, the jxarty might draw a bill, but I 
do not think he could accept the bill to bind the members of the Club, It is 
thoi‘ofore a question here how far the committee, who are to conduct the affairs 
of this (jlub, as agents, are authorized to enter into such contracts as that upon 
which the plaintiffs How seek to bind the meuibers of the Club at largo, and that « 
depends on the constitution of the club, which is to be found in its own rules/ ■ 
Ir Flemyng v. when c club vyas formed subject to the rules that the 

entrance fee and subscription should be ten guineas and the annual subscription 
five guineas: that if the subscription were not paid within a certain definite v 

V"' v'■ 

^ meeds Y.8teedByL,n. 22 m 

* Todd V. Emlyy 7 M. & W., 427. Flemyngy. Hector, 2 M, W., 172. 

• 2 M. & 17., 172. 
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TILE LAW OF A( 4 EWC)Y. 



time, the clAilter sfimtld eeash to he h member 6^ (Jhibi: that thei^c 


H''¥45/iS b© 'a Committee to hiaiiage'the/'aifei:r»; .of the Cliib to be cjioeen at a geneml 





raeotiag; ami that all me.mb 0 i'‘fi( should diso^^ tb.eij" ovvd, bilfs daily, th<^^ 

Ksteward being Aatbojized^ ox defaiitt of paymm^ request, to refasr to continuo 

to stipply them. Tixe Clulx was dissolved and the nxLimbcn's oalled upon to pay 
a Btm . of eleyen gaineas opch iriL (ii.s,Gh.arge of its liabilities. TJie defexipants 
among other TOe 0 il)er 8 i;'ofused to pay their shao’o, and the plaintiff ^upd thpni' 
for work c1oxm and goods ^applied for ilto ti$^) pf tlm Club, hekl that thp ?neix\- 


bors of the Club, mei^ly as suoh, we^e not liable for debt« inonrred. by the 


Ooinnxittee for work done or goods snppliefl for the nso of tho Giab; for th^ 
Committee had lip aiitlxoriiy to pledge the pex’sonad ciedit of thp membors. ',, 

Apparent rule to be gath^^ the ease3.-“Ib cases the J 

rule of law appears to be that no one can bo c-hbayed upon iv .ooniraci, allege# 
to have hoen made on his responsibility: unless it/ bb ^iLewii thxiiy- he 
giveibhia express p implied assont to the nxakiiig of !;gick pontract OP- bin 
TOBponaibility.f And^t^^ may be shown by a cpixrso of dealing by which, suot? 
persons ha ve held themBelves but as responsible as 'p th^ pf Todd y, 
dimly Wliere, bowevt')', tlitoxe is anytluag in tlie bye-laws or rules of the Chih 
or ABSodation vvliieh authorizes a member or a Committee of nrombprs tq pjedgq o 
its credit, (and to such rules o:e byedaws 'all persons joining the Club ■ i 


% 




will of xieoessi% 

fhht pei'Bons are members of the Club or Aaspdafions will !• 

,pe:iiSonally liabip on cpntvaets made, or purp>ortingV; to be m on behalf , 
of the (>lub or Association, and entered into ^vithin the scope of tUe xmlea qp 
hcTweveiv thoi'e are no snob rules, aBxembpr of (jj-Giiib pp 
if Associatiqu will p;nly be held liable upon it being proved that fee assented either 
e:^pressly or impliedly to the contraet; {^.nd this may be gathered fiom the foUpw? 

litmify Wood V, IPmcd^ and Steele y . Gourl^y. Todd v. 


'be held to hux^e assenteii to an^ bound by) the fact 





IPo eases of: Todd 


fas an action against the defendants, two xnembers of the of the 


Alliance Cl ub, tried at the Avssizes to recover the price of wb'^P furniBhed to thmn, 
it was pro ved that the wine pvas ordered by the house stewxird, who stated 
that ho luxd axitlio.rity to do so from the members of the Coniputtee. It wa,^ 
not shewn that the defendaiifs had eithvT personally intorfored fo ordei-’' ’ ■ 

Liig the wi^ip) or bpen present at apy meetnxg of the fAXuiTpittee whop, tlxe 
aiitlioriiy to order thq winq wap given; but xnqrQly they 

qf tho general body of the Coinniittee. The case was not left tq the jury, 
coui,)u®l fp/ f’hp defoadant »submitfcing fcp a verdict for the defeudauts upqu 






h l^Umyng Tleotory 2 M. & W., 172. . 

«8M. &W., 506. ’A 

® Todd V. Bmlyy 7 4 , A W., ‘127, Oockotell v.' Micompte, 2 0, IP N. B., 440. 
7M. ^ W., 427^ 
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l^,ve,behl^#e4SP^^d to'mbvo foi* a ; «t, flie heariag? 6i the tnU Lt>rp 

Afeiiigdi* It appear -apon the evidence bhfi-t they (the'Com■*• 

mittee) were authoiazcd by any inoniher of the Oinb t6 deiU on credit; hiity, ' , 

calj tb expend bhe f'utidH Nvbich they had in their pos'so^mcm as tru^jtcea 

} I: it v/ore prb'>^idecl by the nilesi and ordoi!‘s of the (Jliih, that the. Coruiaittee 
coTtduoting the ahhirs of the Club, shooid have authority to inako contract5 for 
the (jUhh, they tnighf coirtracds for eadh other j biit in the absence 

of auy evid:once of that kind, what is it jrnore than the ease of gentlemen being-, ’ p 

nr.'hed as trcivstees tb tnailage a fund. The land is placed in the'hauker's heads, 
and there it is to j’emaiii to iint wer the demanfe of the ©Inh ; but it does not^ , ''hf'r'if.' 
ajrpeai* that the Oominittee authorized eac^h other to pledge each other’s credit, 
or that the Club, as a body^ a iithomod thd ,Coni t ) pledge ihc;,r credit.' ; '; 

That is th ;i prinbi pie laid down in FUmyHg f. Hector and appears to nio to be ap¬ 
plicable unless it can. he-;shewn, that by^the rndes and orders.of the, 

Club the Gonrmifcfe^ were authorized to, contract upon credit, or that in any * 
other way the wh.ole Oliib tv.greed that the fJommittee should inako S'uch con-. 
tracts/’ The Ckm.rt.held that ttvo to recover without .v;' ^ 

proving either that the defendacla wbr'o pri^y to the contract, or that the ’ ^ 
dealing o n Cl ed it w as in furtli eraBce of the common objejet and parposes of 
Club, and a rule absolid^e w^as^" niad^ for a new triah At the new tr;al,l the 
Court held that the quostlbri vvak. tiot \vhother the defeiidants by their .coarse of 
dealing, bad heW-tKcmselvos out as personally liable to- tho plaintitis, but 
whether they had mdi\idaally autho.'’izod the making of the pontriicfc in Uio 
erdei’ingpf the wiue. . ,, ".'p' 

iVood y: Fwb/r w??s a case l!>y Babscripthm. the - " ■ 

coals h(uiig sitp^p memhers according to the?,r respeetive subscriptions. .. 

• Tire snbscrfpHoi^ as paid, being paid to a Secretary w^ho |)aid the money into theF;. 
hank in the names ofThe Secretary ordered such coal as he thought- ^ y 
to be necCssaiy for the purposes of btxt it in no way ‘Ppeared thnr. he 

was aathoj'ized to pledge the credit of thd Society; the plaintiff a Coal de»a'lor , 

;, who had Buppliod eoalB on credit sued one of the tiuisteo.^ for money dito^ to huh ; 

hetvvefm- tho defendant and the plaintiily there bad^^ been before suit no com^' 

'5 mnnicetioli whatovor, held that he was not liable M the coals ordered oi. credit- 
b^-the Secrehiry, there being no proof of any aiithothty to Tiled bis credit.. V- 
In Steele T* Gmwleij^ tbo action was brought by a bukhei’ who had Huppiied 
■-; meat to the Empire (jlub. The defendants were twO members of the (lommii-tee •. ^. 
of the Obrb, who had taken an active part in the management, by attending the 
meetings of the Committee, and taking part in authorizing the payments of the 
tradesmen’s weekly bills. By the rules of the Club the property of the Club 
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in Tlie plaintM h;ad- been ' paid. 

for. tkii Jie ■■ stippiiO;i^ i^^.’jSpBflPl^ 

of t-he’Qliiifci'^Ofi^ th0'bill«:Were; tiot 

'./'^^Videnea ■iKat' vb''^>krOi tli0: rules of tKe Gliib tead.beeii'Qiio^^.t^^ 

but liO said he had not re^ad them, though he tod looked at the list of ■ 

of tto ^OmriTittea. ^ Conrb held that, there was endeiice froih 

jTi2?y ihigliX' reasoiialbly coroa :to the (X)n(dtisiion'-titat thedLof end^ts iisd a'n|ihd 
or acqnieseed in the ^ying of the orders by tto steward of the Club to tto piaint^ 
bn the; ordinary terms as to paymtot, That befhg so, the (iefemdailts wei^ liable, .. 
though the mere fMt that tiiey were thbnibers of the Club and r;iexntoi*B ; of tb® 
Oo)nmittoe would not hat's been enough . to ttem Kable. Th^ thn J>b^ 

, had given credit to. the.’ ClTth, and:hbt^ to thW defendants, but .'^■' 

■,’f Belmmey ^^.: StncklaA '2 Sbark'^,^!ib(^c? v. Mmiy\ 8 M. 

the person; , who ■ ■■ ■. bhfetai ■', . 

^arda turned out that 
entitled to sue . ’B as. 


was 


AI^BOINtMENT OP Sl;'B.AGBNTS, 


i Sub-agents.—A sub-agent k a person employed by and aeti% 

' ■ .bbntrol of the origiiical agent in thepbusiiioss of the agency d He:, imay ;. bf^. ap: 

' pointed .to act whore by .'ihe ordinary custom of trade, it is usto^b^ te 
.;TObrageiit'to be appofeted^ or :wher^^^ from tlic nature of the a.gep.«^ 

^ is necessary that he .should be employed vvhero the suh^ent has benn; pre^ 

; perly ^pointed, that ia as last mentioned, the principabm>sa far as regardSf third' 
; represented by the sub-agent, : and is bound by and responsible for hk, 

^ flints, ;aa if ho werj an agent ori^ually appoinited,^ the sub-agcoifc being respo^ai- 
" ble for his acte. to the ageiit, and,i^pt to the principal, except in cases of/fraud 
; W wilful wrong.* It is the agen(; who is responsible to tlie principalforthe tiots 
the snteagent as where the plaintiffs ‘iud defendants carried on bu&infisa at 
■^ih e samo place, and it was the custom that whoai a, member of either, hm 
;W:as sent to Calcutta to make pureha^^os, that the other firm t-ooh advan- 
';"tag6 of the opportunity to got the same person to purchase gc’ods on 
;..t?iehaif; on one occasion a membei' of tho defendants fhm vms sent to Calcutta 


Ind. Oontr. Act, fl. 191, 

Ihidj a. 190. Quebec My. Co, v. Q??m, 12 Hoo. P. C., 233. 

Ihidi B. 192, 

Ind. Ooutr. Aofc, s. 192, Mainwaring v. JSramdoni 8 Taunt, 202. Bear y, 30 

in. JaMon V. Glarkey I ¥. & 216, Solly v, Mathhme, 2 M.A Ssi 298* . 

IntL Contr, Act, a. 192. Matlbsm v, ^ BOB, ^ 



v'^ppM^ 

£rin. ejatxTiB.ted^ irrcaiey certaiu 

: >.andp t-HitraEg^h. tte BegMgence^ of dhat^-^euibeiv^^^ tlio 
- eiatrjiist^Qd was lost. Tlie'piatnt^s fixta; tlien sued the 
defj^dant’B ^cm to recover the money:, so,lost. Eield J. held that 

Act ^d no appUentiou, and that by cl. 2 of section fclie^W’"'' 
fi;|^'’,prero,i'esponsible toti® plamtillia for the acts of their sab-agenii ■!' 

■ jl^jv-.Kci'^yer, ah agent ^thont , any,authority’froin,lim piiiicipal either express w. 

peri^on to ^t as sub-ixgentj the agemt h.lmstdf"will ^tand-,.'‘ 

'".' h^' '. thft ;..reiafcioii of a principal to an agent, and/will to ■.. ■ i ■ 
to.th 0 .prindi>^;.''an to third parties j 

■>^^^er.-'hi^nd the 'priiicipal is.not represeii’ted-by or respon^tble for/the..a|Ct8'.pf th0'' ;,^i 
/omph)^ nor ia. tbo latfeer 'arisW|erabio, to the prineipal.^ A . ^nb^ag^t ' 

■ '.I'l^eriplara :haa -not '-aj^inst the principals'len for sums due on any 

holds hetwoen tljje'prtneipal and a'thit^d.. person fi'om that third/•perfi()%^‘l^^ ^^^ 
only, accountable tcft.M'S'immediate employBr^' s as has beeii saiA 

oi' wiiful wro?ig'. .; .Sis' -^utliotify,is. termina-ted.by the terminatipi 

i, |^£(the agexit's) authority, and the same..rules 
/.^pp^io'^jSie term&atim’.jjt-f. thc^geii^ equa.lly to 

TOe'/!sxib 7 .ag^tvmuSt/ 1 ^^^^ cKstiiiguished from the ‘‘substitute ” who 

person wfioih^ t^ ag'entis expreS'sly impliedly authorized by his principa^?!^’, /■■';, 
name for tho'parpose-of acting for the. princxpal in the business ii, of the agenc^'I'^^ v 
. Auch ]persdh*¥-hot a.'SuVagent but an apeut ' tlie/'pidncipal, fonmch 'paidiof'tljSlV*',.;'.^ 

business of the agency m entimstod to,:,iimLd 


The sLibsistiujf-^t^tlyib^v 

such p^L^sor. and a principal is that of principal and ^»rgent, and the rulef 
c^ies goTemiug tiisA i^ektionsinp are those by which the kw : of 

sub-agent and ■ a ^substitut^^P 


governed. The distmotioii, therefore, between a 
that between the latter ami ; the piincipal there is direct privity, p£ cor^^c^if 


whilst bet^voen tht^. former and the principal there is so suoh.^ privity 
c{^s of fraud or willhl wrong doiio by the subragent.^^ , ^’*'| 

Appointment of Stlbstitc^tes.—The appointment of a '^sufetituto 
be eithwr ©repress or implied; when it is express there is no ditipLcuIiy; it ihaylB^^- 


S^kun^^^Mondal v. Nccour^ Blsioas, 11 C. h. K., 5-17. 

B)fT.. ContT. Act, a. 193. Mason v. CUftoti. Z F. & F., 899. . ' ' ,■ " ;': ; . .ul 

tud. Otutr. Act, s. 193. Cohh v. Beohej 0 Q. B., 930, \ | 

SnotiSc V. Davidson, 3 Camp., 248* " 'r?li 

See Ireland v, Tlwinpam, 17 L. J. 0.1^., 248. 

Ind. Contr. Act, s. 2.10. 

lud. Oontr. Act, s. 194. . > . 

Ihd. Coutr. Act, s. 194. .'' 

Iiid. ©oaiti. Act. s. 192. ScG fcko N&w Zealand and AustralUu Lund Co, v. ITa^fon, JL. E.z' 
7. Q. B. D., 374 j Cobh v. Bechoi 6 Q. B., 930. Robbins v. FenneU, 11 Q. B., 248. 

* Ind. Ooutr. Act, a. 192. Beo Da Bustioln v* Alt, B* B, 8 Oh. D., 286. ^ ■ 




K'SKSy": ::::;y:*||!T’ri'K 

^■mdwif ■ ' “^lillt ■■■ ■ ' 

itttpHed ivlieii tlio ordinary cugfotii of trade allow.^ (.if 8uch an appoVnti^<^t' 


W'bero it is abs(>l;ifceiy iiiecefesary that,, a ^nbstitute sh^nld be appointed*.-^' 


A'ndl 


Wffl': 


J0': w-iiere rlie agent has either an e^cpi'ess or implied authority to select a gftibatittite, 
be; reS]ionsible to^ ^ M pi#cipal for' the^ o.cts of negdigei^<H^ of tire 
Bubstit .ito, if he (the agent j has exerc}^oed the so.Die atnotrnt of discTetiCit aS a 
of ordinary pnidenee would have oxercisod in Ms own case in nmltmg thd' 

(loint-Ag63l.tS.'^“The’ general rule in old on clays, was in thC'cafSe 6f a powni*; , 
beitig given to tw o or more'persons to do an* ac^ that tln^ authori.ty mhet d[j<^ 
(^onstruei^ with stinetuess, and that exeetltian of sufeli pow*er must; to he valid;; .i ■ 

, ‘beA)y. all.^ liut in more ihodem times this reketed, amcT th^^ V 

!''.f ' Courts aow will search the power to find the Tua-hor’s intention. Thus 

, w* A.rmdrong^ a poWer of'attorney giyeti;to TS - persons jointly or severally 

excvjute such policies as they oh any of Should' jointly or severally think 
pvo\yoT, Abbott' C* J.) holdmg that-tliC: execution by four was sulficient, eaid r-^--' 


5#'' 


“ Here a power is given to .fifteen p(3i^ons jointly and severally to execute such 
|p; polioie?^ as they; or' any of them slmli jointly or severally think piT^per. . The 
iPi tirae (icmBtruct^^^ this is, as it seems ter mc^, idrat tlui po w^ ter all or 

any of them to sign such policieSj, as all or any of thexn slioiri^^^ 


The argument is that'the latter^ W oilly apply to the persons who are to 


;;';S/'';f^p^:e;<cu‘cise,,^'fe ■ di-scretion. Tiliat W^ould haved)een. q'uit'e correct,. if:'th(lSe:;hafI been 
from the persons eiitrusfe3?d with the power^*t the 


older authorities there appes/rs to have been made a distinction betweCii the 
execution of joint powers^by ynnvate and public agencies for we find that Lord 
Coke says Thex’e is a diversity bet^tcen authorities created by thd party 
for private causeSf and authority created by law for execution of justice.’*^ 
Thus, where under statute which enabled; the churchwardens and o verseots with 
the consent of the .Tuajor part of tlie parishionors to contract for the providing 
of the poor, it w'-Us heH^ to be nnnecossary that all the charchwardens and 
overseers should concur, the contni^ majority of them being: eufiicient,^ 

And in GH 7 idiey y. Bo,o Byre^ C. J., said I think it is no-w pretty w 
settled, that where a number of persons are eutrusted with powo'cs not of mere 
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tnd. Gotitr. Act, 194. :Seo Ve BuscKey, AZf, per Tliesigor, C. J., b. it. 8 CU, O, (310). 

» M. Oentr. Act, s. 195. ‘ . 

® Co, Litt., 52, h. 181, h, Vitier’a Abr* “ Attorney,’' B., 7 rl', BbH’s Ahr, 320i Corii. Dig. 
“ Attorney,^’ 0., 11 j Broom v. 15 h. "t Q. B,', 153; IS ’ vir., 933, Barron v. 

6 Biiig. N. 0., 201. / -i 

* 6 B. <& A13.,.628. Godfrey v, Saunders^ 3'WiIs., 73, 74, 




^ Co. Litt., 181, h. Com. Dig. “ Attorney,'* 0.1,5. ,, 
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■'’’® ' ^'■^'^. 

a lesser panjJ^w^ a^]^|^'’|l^43^..'(^^^*|^ suiMp; 

wfien th^jr-'ljave met, '%ey fceeflras.jt^ ^■c,^p^4(ii^i|^tj^^!*e;;:'ia-..^ 

Jt ■'p^^ ■bsr'iihoi^fo^ -ft.'.p^wsp !u| 

girffivto'. Agem's: to act, ■ i^e pj^sij^tioavift it^fS^-'oi|S^ 

^■iiarrx^ .-oiit'-^vby api>.eaa?e\ from a ={^*opoP/<wa- 

atrjs^iojip' tiio' ■ ji' Mr-W , :.Bd^^4' ' ^ ::i^l ,; iBEtraded that it hpiil d bt^, 

e'^:or^8d.-other vv,^, in Wifhn^^l 

(iTp/-(Me^ Yy Bcf^rjcQn** Oji. the ]te?4,i;^ tb4/.68^' of- priblit^ageiic^ o!.-' 

a-geuiiips ,pf .a }*ublip i3atiire- to.^;.that all tko joml> (jgeuta....BaiL®i 

naaet' to ..panaiii?^ tb^fc tfe;|^3V^X#y;'j^ ceiwib¥io;th0\in^ tlieir act' 

*v\^il] .pf :th#3n j,j. eve^' 

neq^^ry wltole nun||^^‘;i3^ot^-,.fla;eetv'rt\ ??noiigh if notice;]^' 

gj^eii, and a paajori^.or 1^9Spt^;'^4^]^^'hh/pr^ v^^hen they JiaT^'^ i^et, 

tiipsp pre^nt may a,ct for tl^ 


AutUority C, 






<toMd&Dce' ara,.rv?po9ed 
ptn'dcipars knb'Wledgo, assigii; 




Iwjt'd Ofeipf Barpp..: .,(JoinyiiS,''iiEi' layiTi||j|ipbfj:s,|j^ 

faiIo-^8So a man 

'||:toniey t6:;'4p,;i^Ji 
cannot .act bj attonjej;’ 
sell cannot- .sell by attorney; 'So 

I - I ■ ■ ' i '■ ■ V '^.V' 

fealty by .attorney |or it 
i be -witliout .. causa ’lie.- aaaitibt baybifi&ec® 


afctonaey, as 

jipotbex cannot ^ake an 
bf^ro kutbority or pom^r, 
antii^ity to. 

ct:uimot n^ake them by attorney.’'^ ‘ SoJagain it is saic 
(jonuot do homage or i 

:hi.s.villein, and if it be ... . . ... , 

panndt atitlioii?.0 another to beat hiiii canse, 

" Thm t^eneral .ride w enacted .im tlife.Indiah 
that .an' agent cannot lawfeiUy employ another, to., porfOr!^; 
expressly'or i.inplied.ly nndtu'fca/ken to-.-perfi^ ^gonaHy> 

.cn&m of tra'le, a ■snb-»gwii't : ’may,' 9?- from ibe..mitnre 

agfent. -mofit bp^'i^piby^. kbe, max-im. nf , OomraPn; 

■gata ’ - >,3 bon potest .delegari.” IllaBtratioiis ■ of' tb'is ■ ■^ll-e8tal^pf|>P^^ 
trine) are iitiaerons, thns where a persoo :entrasted goodfi-to a niast^’r^ -l^.ji'^pl 
for saLo at the West Indies, and there being no niarket far the gooda 
niaster sent off the goods to another - person at Oai'acdas for sale, and there , thjjy 
were dcssroyed'by aji carthqpaibo, held that there being a xpeoial ODufid^^. 
roposod in the master ho had no Ifight to hand the goods over to 
was therefore liable.^ .In the same bray it was . h eld that , a hasb^^,|.i^;|o- 
power to delegate a p-ower given Mm nnder;; a settlement tg, 
reversionary interest in an estate.® ■ Nor has an anctioueei', ^ , av'glnerali.y^ 
power to delegate ^ his power to hb cl-erk,'' thongh, perhapa-ho n^iy:;e:gip%,,thb 
olerk to nse the hammer and make the Outcry, provided this bo'i':donb ,gndorj^is 
own dii-ection and' Xnpervisi()n,s .Nor <Mai a broker on boconiing,.to 
want of funds to carry out the subject matter, of the agency, delgg^;iSicrotly, 
and withono the knowledge of hia ; principal, the business toano^b^gn Italf 
terms as to comiuission ® In Ooc/maw V. Irlom® Lord Ellonhbfohgh,aaid.'‘ a priuoi- 
nal employs a broker from the bpinioh he entertains o-f his persanaliakill and 


Scmalinff y. Xhoml^ason, 6 Tannt, 147, 
9 Co, 76 (a). 


Bacon’s Abr. “ Authority D.” 
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integrity; atid a broket'lias no riglvt to tniu liis principal over to anotbcr of;|! 
•wliom bo knows notliing*’^ Siiniiarly when a pexson is exnploj ecl to transport 
g )ods to a fornigii maT-lr.et, he has no x*ight to delegate the work to aiiother*^* 

0(y a noHce to quit given by au agent of an agent is nc4 siiffn recog¬ 

nition by the prinvcipah® Nox" when the power of allotting shares is vested 
in the Directors of a Company by their cleod of settlement, have they a right to 
; clelegate such, a power,^ Sirnilarly in GartmeWs case,'^ when Directors of a. Com¬ 
pany, h'M vmg under the articdes of A ssociation power to buy shares in the Ooni- 
pany and to appoixit a manager^ appointetl a xdanager who purchased shares 
pn behalf of the (/Oinpany, it was held that the Directoi's Iiad no right to 
delegate to tho manager the power to buy shares. On thf3 same principle xvliero ,". 

an Act of Parliament pimvided that where any notice was to be given by the , ^ 
trustee, such.notice should bo in wxdting, o:r in print, signed by thmo or more , 

: of the trustees, or their clerk or clerks for the time being*, by their oi'dcr, it wasi ; ,, \ 
held fco be insuffioient that the notice should he signed , by some pex-sem whom ' 


' VvVVl':- 


tlio clerks totbe trusteoB, in their character of attbrnoys, had in their sepvicn.^' 


Doctrine attempted to be applied to legislative authcirity. - -Thp 
doetrlao of delouation has been attempted, by a Full Bench of the (kilcutta 


Hiffh Court, to bo applied to tho action of the Qovenimetit of India, hr',.;; 
’‘i passing an Act dotervulning to x-^inove certain distxiGts out of the jrixdsdictio.n 
of the High Court and therein entxaisting to the Lieutenant-Governor of 




Bengal the right to deteiirdne th date- at which such, x^emoval slmuld ac¬ 


tually take place. By the 9tli se^ction of -Act of 1669 pa^s.sed by the 

GfW(U‘iu)r-Geheral of Ixxdia in Council, the Lieutenomfc-^Govornoir of Bengal was 
emJ.^owered from tinie to time, to extend mMtath ^mdandis i^ hTaga, 

and Kliavsia hills, the provisions contained in other sections of the Act, w hereby, 
the admimstratiiou of civil and criminal jpvstioo within the district called the Garo 
hills was, iTum a date to be fixed by the In’euteiiant-Goyeimor, to he wit.hdxviwn 
from the jurisdiction of the Court.s of civil ami criminal jurisdiction constituted , 




vy,W'/. 


by t he Begulations of the Bengal Code and the Acts ox the Legislative of British 


India, and to be vested in such officers as the Lieutenant-Governor miglit 
appoirit. It Was argued before the Full Bouch that the jurisdiction of the Higlr 
Court as estoblished by ParHarnent, could not be wholly abolLlied by any 
autliGiity in this country whatsoever, and tl.iai if there was .any authority to 
abolish the jurisdiction of the High Coui't, it was only tho Governor-General in 
Council exercising legislabive powers who could do so, a.rd that the assumed 
abolition was not by his authority, bat by the Lieutenant-Governor of Bengai 
aciing under the powers given to him by Act XXIT. of 1869, which powers, 


'.ypr p- Banking Co,^ Le. Ih 1 CIb.. 601 



Bchnvdiwj v, ThomUnstmf 6 'Taunt, 147. 

.Poe ti. Ukodea v. Rohi‘ns(ynt 3 Bing. N. C., 077» 
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wa»^»i4S^l 'ftnthority. iti',fc'l^\tr;iqj4;»,if^;i^ji»i8^o^'^^ 

---—--• ' * ^ “ certal»..issttea,t -AflSefcl* 


^^ffi'‘1^8)[)ecti'v:,ely ^'arbitoU^r anii 30 in<ily}ap'i«a|>i^!^^ 

ap'd tbe-,ttP(lpir& wece ,p^esani’^/I)S^Y^Oj^|y"^ib:*'^'4^^5ii|^^ 
||’;;|'?;ai'Mteators -withdre-w; i^t’iibe ?i©x|fc,flit]l-.Hng tJii© roin'tiiisl^^'i^^iip^^^^ia 
prepared.aigaB^:ih^jvii§^ 


fete 


||; they -were overruled by the Subordipate <Wd^;,,'i Ob ippesi’ 

,’ held that the award was bad, both on Oi© ; grqknd. 

I", f' $pdgehad no power to.refer the whole case to ^‘b|tra;t?ob,;’,4flTOb 

'■ ' ’ * - n .. ». ^ • ii . .f_ - - . . i» . . . r*i /. . i . ^..-•1.*,. ft 'i..».rf.. if., .itt, .ti^ 
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'' ' * Setprett If, B»ral Singh, 
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. J., as to tins lirst point said- When tlio SnTsordixi.ate Judge had passed Kis 
dv?ci^?e, lie Jiad no powei* to interforc it except by reviei;^, or in consequetiO©'; 
of a direction of a Superior Coiirb: And as soon as the appeal was filed in tli3' 
Court of the District Judge that Judge oxdj was competent to deal finally wdth 
the case. Whatrl mean by dealing finallywith it, is the po wer to say yes or 
no to the plaintiff’s claim, ]Sro\v an o passed the District 
s. 566 of the Ciyil Procedure Code, has not for its object the fcraiismission of tlxe 
aj>pc]late Court’s jurisdiotioxx—it’s power to say yes or no tb the plaintiff’s ciaim 
to tbo Ooiix^t of first instance. : It amounts to nevthing nibro than a delogEitioji to 
that Court of authonty fb take evidence upon certain issues which it necessaiy 
to deteimixLO, tribunals which really have power to dispose of 

disputes are those which the State has established. Those tribunalB can only 
delegate the powers conferrcMi on them by tlio Logislatiu'e, and in so far as the 
Legdslatin*e expi'chsly aubhoxises them to do so. It is obvious that if a Court 
lias jurisdiction to deal with a particnlar suit, it may dciogate that power, but 
it cannot delegate a case which it cannot itself, tey. that the principle 

of the piaxim ^'‘ delegatus dehigari^^^ w applies here, 8>nd that the Sub-' 

ordiiiate Judge being, in ^ seitse, himself a delegate in the case from the 
IHstrict Judge, could not hiinself delegate it to another tribunal, that his order ' 
of reforeiioe was therefore tiUrd virea, ancl that ev erything doxlo in consequenoe 
of it w'as invalid.-^ So also wdiere in an applic.-atiou fox* a Certificate of adininis- 
tration in the Court of thttDistrict Judge oi: Kaladja;^ that judge deiogated the 
examination of the wilnesses^^ the Na^ir of the Court, held that the order 
passed by the judge on the evidence rotarned by the Na/vr was illegal.* So al.sx> 
an order on a some\:vdiat siniilar application was sot aside on, amongst other 
grounds, the grou.ud that the assistant Judge, before wdmm the applicatioXi was 
made, had referred the exaTuination of witnesses to a Moonsiff.® , 

Nor can arbitrators delegate their powers. ---Arbi ^ 
cannot delegate their powers; thus, where a reference was made to the arbi- 
tx’ation of three persons for their award or the award of any two of thorn; 
niter evidence on both sides had bean gond into, it was agreed by two of 
them to make an award in favour of the plaintiff in the suit, subject to the ' 
decision of one of the three arbitral«, who w^as a barxuster, on a point of ? 
haw ; and the latter Avithout further reference to hia felloAV arbitrators, drew 
lip the award, signed it, and sent it to them for their sigiritures. The Court set 
it aside on the ground that it was not legal, the parties being entitled to have 
the joint decision of at least two of the arbitrators upon every point submittevl 


‘ 2^and Rain v. Fakir Ohand^ l, L. R,, 7 .All,, 520, (527) aoo also Go$sain Dowlut Goer y.H 
Bis^eHfiur Oeer^ 32 W. R., 207. 

■ ^ Lakshrnibai Kom Sanshedappa v, Riuhappat 2 Bom,, Kr C.f iOuK 'rtf 

• Ex-parte Jlanis^Mnkar Bargovati^ 2 Bom. S. 0,^ A04 j, . '0^ 
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mforinaHon wUli regard to the ph v^ical featairos of tlio place in dl.spute, the 
identihcation of land, in rnap^s, with the pai^cels which the fciabjcct* 

of the suit, the identification of mapa with one another bj the aid of objects to 
he found on the land, and other xnatters of this lohd^ which may be of use 
in, and auxiliaTW to, the^ suit by the Go art before which it 

is pending.’' Smiilarly, in England it has been hold lliat the sheriff under tiio 
writ -of Txdal Act has no power tp delegate his power to an arbitrat<m*.f 

Delegation of powers of a Karnavan.—A Kama\^an^^^ a Malabar; ! V, 
ta.r>vacl as recognized in Malabar is a birthiight Hihorent in the, stattis of 
' senior* male moaibor of a iarwadr and is a personal right, and as such it cannot ' ^ ‘ 

be dolegatcd to a stiangei; W therefore A Kaimavar^ uncler a dociiu^^ 
styled as a rrmktiaxmato ah , authori zod h i.s son to in an age in the Karna vahs name • 
all the affair's: of his tar wad, and gaye him fall powers rplating to such tarwoxt , ' 

htdd, thut if the docnnient^ an as:ngnTiicnir» of the right of E it 

was void, thdttgli for a fimo only, on the ground th the delegate was not a ' 
msinber of the tarwad; if on the otlanr hand it sittorney limited ... /• 

to managoment of specific property a$> an agent to the gonei’ad control i.,: * 

of the Karnavan. it might be valid on the ground that the Karnavanshii) v as 
hot the interest assigned or dele,gated ; but as the document did not pnrp( rt M . ' 

limit the agency to special matters, or to the inalmgen>erit of property but 


purpoihed to put the delegate in the Karnavan*s place in regard to all theaffi 


4fi 


of the tarwad,; and the apparent intention WU/S to impose upon tlie tarwad the 
management and authority of i.he Komayau^s Son, xio effect could bo given to it 
without contravemug* the special usage of the/(listthd* 


Distinction between delegatiou of jndicial and ministerial acts. 


miM 


There, however, is a distinction drawn between 


the delegaiion of judicial and*i;. ;' 


':faiinisterial acts.^ The general rule,does not require that the agent .shall per fona I 





'W 


du persoTi merely niechanical or ministerial parts of the work of tlie agency, for 
the performance of such duties may well be left to others, and will not affect 
the rule; for, as says Sir John Rornilly, “ It is imdoubtedly tnio, that an 
■agent cannot delegate his axtthoi^ity to another; hut I apprehend it to be oqxiaHy 
clciir, that an agent is entitled to perform, and Tuust necessarily perform, a great 
nxunber of bis acts and functions through the aid of persons to whom he delo* 
gates his authority. Thus for instance wlien a merchant receives goods from 
abroad for sale, and he deputes his foreman to go to the proper place for seiiing' 
such goods, and the foreman sells, them accordingly j in that case, it would be 
impossible for the consignor to say, that the sale was void, because the merchant 
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^ WilsonTJiOrpo, 6 

* Ohap%»jhfi Jf^ayar V, Asseri Kuiti, I, L. 11 12 M^fd., 219, 

• Baker v, CJnje, 1 H. & N., 674 (678>, v, Cfreslet^, 8 East, ^ 

Forest, 3 T. R., 38 pW)> And collected in May on Insur. pai-a. 154. 
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S'ld not persioiuillj sell iho’n Uimsolf, but employed anotliov person for tUal 
piirpo ,e, by whom llio sale was effected. The mcrehajit wonld no doubt be 
iitiswcrable for all the acts of his foreman, but provided the acts done'wei e 
proper and within the .scope of his authority, they would be the aet.s of the 
nierchant bmiself/’^ ; , 

' ' ilpplicati-Mi of the maxim delegatua hob potest delegari.— But al¬ 
though as a general rule the maxim “ ddegahif! mv pote.d delegari ” applies so 
ns to ])rovenb ail. agent from establishing the relationship of principal and agent 
between his own principal and a third person^ yet this maxim when analjacd 
merely imports that an agent cannot without aiithoritv^ from his principal de¬ 
volve upoa anotlu-v’obligations to the principfd which ho has himsolf undertaken 
to personally fulfil; ;uid that, inasmuch as conficlencs in the particular person 
employed is at the root of the contr.i.ct of agemy, snob authority cannot be 
ioiiiJicd as an ordinary incident iu the eontract. But the exigencies of husiness 
do, from time to time, render uecossar,’'the oairying out of the iustruothms of 
..hprinci)nil by a person other than the agent originally instructed for the pur- 
‘• pose, and whore that is the case, the reason of the thing requires that the riuo 
sbonld be relaxed; so as to enable the agent to appoint a delegate'h’lio gene, 
ral rule is further ndaxed in the following cases :— 

. 1. Where the agent has expro is antliorlfy to ciajdoy a snb-.igtnt; or whore 
authority to delegate is given by onuotraeut of law. 

. 2, Where by the ordinary custom of trade a stib-agcni may ho empdoyed.* 
J,4 3. Whore from tbo natu’*e of tbo hmsiness of the agency, a Kiib-agcut must 

employ'ed.t' ^ ■ 

The first of these e.xceptions requires no comment, saijo that of setting out 
tho different Acts under which delegation may be made, ft*ad these will bo found 
at tho end of the chapter on this subject. Before, however, giving c'xam|ile.s 
of tho second exception, W«., when by the ordinaiy custom of trade a sub-agent 
may be employed; I- pua-poso to give some explanation of the term “ custom of 

trade.” -I';., I V'-1 ; ■ ^ , 

Custom of trade.— The term “ cnstoitt of, trade ’’ needs perhaps some few : 
observations—It 'is not a “custom” in the technical sense of the word ;t that is 
to say, it is- not a custom forming part of the-law of the realm as do general, 
particular, and persotral customs, which latter i.s mere commonly known as the 
“ custom of merchants.” But it is a. custom merely modifying a contract entered 
into by private persons. Cusioma which modify contracts entered into between • 


^ Eossiter Y, Trafalgar Idfe A^s-wrart'Ce A»i^ociation^ 27 lieav,, 377* 
•. De Busi^che v. Alt, L. R* 8 Ok, B., 287, (310). . . 

» [nd. Contr, Act, a. 100. ^ , 

1 md. Contr, Act, s. 190. 

' » ooe E 4 )hin$Oii v. Uollettt L. R. 7 H. L. per cWsby, J., 826. 
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oil Eridence, p. 1013 (Sfch ed.) set out at length a judgment of Mi*, duh,- 
tice Story reported in 2 Sainni. 567, which polata out the h^rm whioh is ^ 
done by the indiscnminate habit of setting up usages and customs in almost 
every': kind of trade to control written oontraots, and the danger atttfmdant on 
the admission of evidence therefor; His Lordship there says “ the tipjc and appro¬ 
priate office of a u sage or custom is, to interpret the otherwise indeterniinato in¬ 
tentions of parties, and to ascertain the natiu'e and extent of their oontracds, aris¬ 
ing, not from express stipulations, liut from more impliGations and presumptions 
and acts ()f a doubtful or equivocal cha,ractei\ It may also bo admitted to ascertain 
the true meaning of a particulai-wdrd or of particular words ip a given instrii- 
ment, when the words have various senses, some common, some qualiiied and, 






some technical according to the subject matter to which they are applied. 
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How far custom may control a contract.— On the subject of what 

is the proper measure or limit of the control of meroantile customs by 
the Law, Mr. Justice Brett - in Bohinson v. that the wurso of mom 

cm,utile’bu8ines.s should be left to be as free as possible, sooms to me beyond 
doubt, that it is to be subject to spme control is equally nndonbted. Tt is when 
meroliants dispato about their own rules that tboy invoke the law. 'dho Courts 
therefore being appealed to, have been obliged to apply sonie rnio. ■^Vhop 
merchants have disputed a.s to what the governing imlo should be, the Coniffs- 
have applied to the mercantile business brought before them wliat have been 
called legal principles, which have^almost always been the fundamental ethical 
rules of right and. wrong. They have decided in favour of that course of. 
business which was in a.qcordancc w ith such pilnciples or rules, and against that 
coui-KO which Wits inconsistont with them. Thus, for example, when 8lup-owner.s 
and underwriter.s disputed upon the effect of concealment' of certain facts, the 
Courts, finding that the contract of mail time irisuranco nmst be one of confi- 
chmeo, because the knowledge of many material fact.s must of necessity bo 
couiined to the .siiipowuer, applied the principle'of “ M6er)-wi,ajrides,” and laid 
,■ down the mile that if a material fact known to the assured and unknown to the 
itfunderwriter be not communicated to the I^.tto.v at the time of xnaking of the 
i; contract it shall he ineffective. But when once rules are laid dow^u, they mmst 


i^'>'at some time become irksome to some individual or to some body of men. And 
there must fram time to time be sonic contention raised, or some eourso of 


. business inveiited, which is alleged to be an attempt to break through them. 

Courts arc then again appealed to. ’ Customs of trade, as discinguiKhed 
" from other customs, are generally eonivses of bu.sincss invented or relioil upon 
in order to modify or evade some application, which has been laid down by the 
Co lilts, of. some rule of law to business, and which application las seemed irk- 
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home to gome mm?liantss>. ' Ajii(i when fioine each coarse of business is proved to 
. exist in ftict, and the binding effect of it is disputed, the question of law seems 
to be, wliether it is in accordance with tandamtaital principles - of right and 
wrong. A mex'caiifcile cMistoni is hardly cvei' invoked but when one of the 
parties to the dispute I'jas noi, in fact^ had his attention called to the course of 
biisixiess to be enforced by it; fvu‘ if his attention had in. fact been called tq saOh 
’ ; conj’so of business, his contract would be specihcally made iii accordance with it., 
and no proof of it as a ciis tom would be necessary. .A strange.^ to a ideality, or 
trade, or market, is riot held to be bound by the custom of sucix locality, trade, dr 
market becaufeo he knows the custom, but because hv} has elected to enter into 
transactions in a locali ty, trade, or market wherein all who are not strangers do 
know and u'd upon such custoTn. ’^Vheu cdnsiderablo numbers of men of business 
carry on one side of a particular business, tliey are apt to set up a custom which 
acts very much in favoujf,; of their side of the business. So long as thej'' do not 
infringe som.e fundamexital pxdiiciple of right and, w roiig, they niay establish such 
a custom ; but if, on dispute before a legal forum, it is found that thej' are 
endeavouring to e.nforce some rule of conduct which is so entirely in favoui' of 
their side that it if3 fundamentally unjust to the other Bidp, the Courts have 
always determined that su(.d?ra custom, u’f^ ' s to be enforced agai.ust a 

person in facd ignorant of it, > is xirireasonable, contrary to law, and void. 

...... If tho custom, -which exists in fact is hot unjust, as against princi¬ 
pals ig’iorant of it, yoih* Lordships will uphold it, however mucli it de- 
pixrts from the xuiles hitherto recognized by the Courts as applicable 
the contract of employment, betxveen principals and brokers, but if it so ' 
far breaks fix)m tluxse rules as to be unjust to such principals’in such con- • 
ti’act, your Lordsliips^^ will p.ronoirnce it to be a void as a custom. One form of 
stoting this piT;position of is to say, as Willes J., said in the Court of 

Ooiiimon Pleas in this case, ‘It is an elementary pxroposition that a custom of 
trade may control the mode of performance of a contract, but cannot change its 
intrimic character.’ This is true, I apprehend, because it would be manifestly* ■ 
unjust to allow one party to a contract to change, without the consent of fcbe . 
other, the very substance of the conti'act, or any essential pa-H of it, to wdiibh 
they had actually specifically agreed. And thus Blackburn J., in the Excheqiier 
Chamber says, in what I -venture to think are equivalent terms. ‘ To some extent 
I agree with this— that is, with the proposition enunciated by Willos J., if the 
terms are such as to be inconBistont with the nature of tlio employment, so that 
if they prevailed they world change its nat iu’e altogether, I think they shop id ; 
be rejected.’ The question thorofore may:ibe thus stated ;— Is tb.o custom relied 
on so inconsistent with the nature of the contract to which it is sought to be 
applied as that it would change its nature altogethci\ or as to cliange its in- ’ 
triiirdc character. If it would, it is unjust and therefore void; if it would not, b 
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, ;’■; ri'- coTistitiiting the agency, the Imsitiess could onI'y be done ihrongh a Bub-agent 

who ds an attorney.^ 'P;' 

In connection Anilr the foregoing oxcoption reference Bhon] d be inade to 
'wbere an agent holds an express or inijdied aiitho.vity to nfvrue anolln'i* to ,, 
act for lh(rpnTK^^pa^ the agency : for in those eases such a 

i tritth. a delegation at ail, inasn.a<ch as the person named 
by the agent in the .hasjiness is in real ip an agent of ' 

the 


substitution is not 
and appointed to act 




the principal, and not a siib-a,gent; the relation existing betwoe;^||iiHi ami t 
principal creating^ direct privity of contract between them. • 

Delegation by Tn^stees; Avhether iinier th^ Indian Trusts Act, or 


3j0t_'Phe office of trustee is one of personal confidenco and ought so far as 
; possiblo to be performed by; the pcrBOii appointed to lh:at post. But it has been 
always perfectly legal and in fact cuBtomar^ for a ]:)ower to bo fnsorted in 
trust deed entdrling the to a})point some other persou,s to 

perf<)i 01 certain acts for thorn.^ Amo^igBl suco act s as maybe ilelegated ar. o, 
ihoBe eBtailiiig mere formaliUe^ that Avhere fchu ^ 

delegation of any of the trastees’ duties ames from moJ:al necessity or whore ’ 
the delegation is conformable to the common usage of mankind, delegation may -y.. 

bv'k , ' 

' The Incliaii Trust Act of 1882 which at present is only applicable to 
. ' Madras Presidency, the b\oidli-W<rstern^^ the Punjaub, Oudh, , tli.o, , 


ConbcarProvinecB, Coorg and ABbain ; and does not nUoct the rules of 


medan Taw o,s to waqf, or the mutual relatioBH of the Tnenibers of an t 


hi' 


family as determined by any custonriry or perBonal law, or apply to public or ' *’ 1 ^ 
' private, religious or cbaritablo endowrimid.s^ timsls to tribute pnizes, taken is 

in war among the cap>tors, and saves trusts from the 



Act which were eroatod" 

before the 1st of March 1882, lays down that a trustee cannot delegate his office 


any of his duties either to a co-trustcO or a stranger unless (a) the in^^trunneut 


of trust BO pr 
'■l{r) the delegation 


rovi.des or (Z^) the delegation is In the regiilar course of business, oi¬ 


ls 


:;.-M«t' :'.. intlV!pcndeutdL 3 c.r^ dolegatio-a within tho meaning of the section.* 


uece.ssary or ((f) the beneficiary being competeat to con¬ 
tract, consents to the delegation; and the Aci; dGclarG.B^fe the appo.vut- : 

.'menk oi an attorpey or iiroxy to do an acd merely minlstorffi^ and mvolving no 


mm 


The Act therefore mere' 


ly enacts the law as adrriJmistcred in England on thov, 



Bubjeet as far a.s is stated above, But the case of v. GanrU^ b.as, 


* See Bells Comm., Bk. HT, Pt. .1, Oh. hi, 4. 

Xitloy V. Woidenholme, 7 Baav., 421. 

® Ex-'parte: Belchir,r, X Amb;, Atwpnej/ General y, Saott^ 

Riijht/, Id Vos., 463. 

* Tnd. Trust. Act of .<.f, 47. 

* l». K. 9 .fVpp, Oas., 1. y 
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A forQ.nsactioii ■' mvolviiig a geaeradi (i(»l6igai43^ifa . pow W |fc j» 
j^^oxapany'to anotlieris not witlim the powcSrs'/oi; ,^s to - 

^i/'^onrof^a stattitcEy poiver by an ageiit to:hw«ub-.;igeii.^.^-^ee Quebec and 

'. i?y ’ Go. T. Qtdnn,^. ■ ■ ^ 

Under Act X of 1S82.— Under the Grimmal Procedn^ Ccdj& of 188^* 

. ■' li, W, the Local Govermncmt may deleft©' to - a District Magisteite it?: 

J'.'of- placing any Magistrate of the fii'st or BBcond class in charge of a Bub-'tBwsib^ 
And with the prctions sanotitm Qf the GoveErrior-Gemeral in Coraicil tho^ 
noveriiTneiit mav delo 2 *ate to aiiT o^Scex* imder its contnel the pofei^s 


650, and Midland By. Oo. t. Q. Wi^eT^ Bi^. Go 


ISeG BGmam v. -Rvjfordt 1 Bini N; S. 

L. F. 8 Ch., 8^iL 
12 Moo. r. C., 333. 




'„';.;'’^'dmarT-prUid^’iiian in raiftin^-'aiTO|4ftiEii^r'i3i is .is 
'J^‘-ba.?ftit of t}ie ■po'^^eti givon under , tlio IndLau l^ust^ Act, aud 
''J?'^^ll'']^obaHlitj;-be? followed rm.tlria eoiintr^r. iiic^^ wbicii 

' In England a'trn^ee*s j)Qw^ been enlarged iitidor ;€e^aiu,;H-,s^atpt^ 
j howover, 'aro.'.Bo^:^i>;g.licabIo to’ this/conntry. '■^' ‘'- ■■ '-y' [ ^ . X :: ':i ■ ' 

f^y]' . Ca®^ or.may -no^ be'’'pressSttsd^F^|^^ 

yl \ :■ fet’anding the;.,f'^Qt '■ that'^'-by; ■: .1 liiidn Ijaw^ no on^; ■ but die . ib. 

murrietge, } et it liaB h^ir-pros'ajdea that the 
:Kifi^; anthortdi^^ -aiiothBr from the ■ fact ■. iKe ' fathe^^ having ■^■^vdp.. 
'■C'i-iift daiiglxfcbi!-,'^when an ■ ii^a-ni!,' to '■ andM\ep.:.ind .had; left \her-witli him till: 

^roi>er time when a Imeband ohg;ht to hade dJeen pipvidod for ier, ami then 
^■■f:'''allf>wcd th 


_ p.laintifl- to rrn^r^'.’her, and had .fekoti no steps -to inipeach.i^© ■.; ■■ ■ ;■ 

validity; of the-inar.i'iage. fo^r the spa^'of^^&nir jeairs,.® But if wdll hbt a^®im0.d^ 
r,-Vj.''that-.dtrectorfli'' of. a- ^Com])amy'.havlor impliedly’.tfelegafedt©' 
?e^'^"'.'febLeir', agent in. India a pwer'^ta-vente '■ into-confer they conlddia'j^|' 

. - .doiie t'heclselv-o.s without, his ^mteiyeutioii,-^-and ■ with ...a.dT.anfc.^^y .■■.w.hiah hq ■^iiiiS '^^ 
; . India world not possess, the exoii^ion of wtiicdi they might’have snpeHntendedj'*'''^; 
' . ami tbo jH^rfonnance of wHeh ihey roight have \ratched' and enforced,^ ■'' " - 

Delegatioti nni^er iite — Under t^e indian^Insolvent Acrt.—Und^c 

• the- Insolvent Act 11 and-12 c^t21,"s.’:;28, j:t^cr:rT^sigp^^^^ 

power iiudcT'cortain .OQnditions' with ■ (iho'’'consekSfhfSTdbi^^^'V.';'^ 
disputes to a.rhiiEation. '''■■ ■ .■■'V':' '- ' '■'■■.■ '.'i^ 

Under the Siinc^ioh;^^ 4^ Probate j 

Under , Seofion 312 of Act X of 1865, and scetjon 28 of the Probate and^,^ .i 
Admims trail on Act, Act V of. 1S81, a Coxu'fc may, whei^-;aii:.;^executo.r'.ij 
from tla? province in whdeh ap, appHcntiou is made, and there is 
mthm the province willhi^-,to.lottei*a of ^ adrahnstration 
■ ■■ anis.ex.cd to the ji.ttomoy of .the .absent execulor'.for th.e hse aGd..'b^ffiE>fit,' o:i£^ii[iig^.^'^ii 
piTaaipah"^ ' “ ■ ■ ' ■ ' ‘'' :^6i‘"'■'-6' 

■■ Un(ter Act XXXII of 1867, s. 1.— tJnd^r" the Chief 
Powers Act of 1867, the Governor-General iii Council is empowered :tb^;d^^ 
gate to ihe CotiimiRsioners of Oudh, tho Ceiitral Pixivhices ahchBrifishf^ ' 

Buitnali all or any of the powers, iheretofore or thereoft^r confesered . ^ 


'At <fe 15 Vic. c. 41, 8. S'J, cud tk© Trustees Act of 188B, «. 4. 
Gfjla^iice Gnpee Ghose v, JmjgeHSwr Qhosey 3 W. R. 193, 
^^tewart y. Scindn Punjab and Delhi Ry. Co.. 2 B. L. Hs, j(2M), 
See cases aoteci in Ueudorson on Intent and Test Sacc., p. 2c 









toy Act of fcho Governor-General m Oo-wncil on the Governor-Genera I of ^ 
CoTiiiei.l, the l.ioca.1 GoYcrnment of the territories under the administiation of *: 
snch Chief Oomiinssionor^ ; ami a,11 acbs done by tlie Chief CominiRsioTio-r fo " ■ 
whom fvaoli power has been delegated shall be as valid as if they had,been, clone 
by the Governor-General in Gouncih 

¥uder Reg, I of 1877, s. 10. —Dnder the Ajmeer Courts Rc’^alalion , 
1877, the Chief CV)mmissioner delegate to a Subordinate Judge of the, |j 

(irat class, powers confoiTed on a principal Civil Court of Original Jurisdio- ' 
tiOn. . ' 

Act XVII of 1877, SS. 19, 48.— Under' the Punjab C Act of 1877, ^ 
E^.U) the Ghiof Court may delegate to any one or more of the Judges of the 
",' ’ Co urt any powers <jonfcrrMui on it under th.at Act, And un der s. 48 of tho same 
Act the Local Government inay, with the sanction of the Governor-General in 
OouHcil, appoint a Bingle Judge of the Olcief Court to exercise the p<>wcrs of , ' ^ 
Bitpermterideiice conforrod on Huoh Oomd} by B. 25. 

Act XV of 1880, SS, 39, 40, 68.'---LUider the and Oudh Mvii) 


ifc 


m 


eipal-ities Act a M-uiiicip{.d>^^^.B may delegate to one or laore of 


its mem- 


hers the power of entering into contracts rii der 200 Es. and of executing the 




Barrie. 


And the Board may, at of special meeting, delegate to one or irrore 


tm 


the Board under 


m 


Committeos of its members any of the po^y^ra vested in 
;»^||sr.' 56and57,' . ■ \ "y' y 

Under Act VII of 1880.— pnder tho M-M-chanp Shipping Apt.,of 1880, 

■?f;' " j, 53 (.lie Local Governinent may delegate to tlie Poi-t Ocwnniissioners all tl.io 

fi),nc{.ions of a Locar Governmeut save fcliO powers given by ss. 14 and 15 of V,,. 

Act. ' t ^ ^ ', -W 

■y, Under the District Delegates Act, VI of 1881. -^finder tlii.s Act power 
is ,given to the High Court ip appoint certain judicial officers to act for , ; , 
Bistrict judges as delegates to grant probate .and letters of adwunistratiou J,' 
in non-conttmtious ca.ses. : . 

Under Act IV of 1882, Transfer of office.'— XTniler s. 6 of .Act IV of 1882, 
Transfer of Property Act, neither a public office, nor tbo salary of the officer 

^|,,\j,-c;mb(' transferred. ■ ; ' ■ . . /. ' ; ; •■itt'' ,. ^ 

@,.;y Under the Companies Act. —Section 179 of Act VI of 1882, the Indian' 
j (jonipanief- Act empowers a Company which is about to be wound up voluri- 
i|f 7 tainly by an extraordinary resolution, to delegate to its eroditorp, or to any 
ri Gcinmittee of its creditors, the power of appointing li,:fnidators or any of them, 
and supplying any vacancies in the appointmoat of liqnidatoivs ; acts clone in pur- 
suotice of such delegated power, having the same effect as if done by tlje Com- 
pany. Ti\c directors of a Company have likewise authority to delegate any 
of their powers to Committees consisting' of such ruember or members of.; -C 
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their body as tliey think fit; any Committee^ bo formed must, however, iirtht^ 
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RATIi^a.ATlOF. 


aif?D—SCatiding bj—XtnpHocI ratifiimticii by Judge —Bsaontia’ls ol 
|Act }i3 4ist bo done for or on accpTmt of person eleoSing to rafs^^vrrrrilacfc^ of pr/ru^tj^-j^a 
fitiBuranoo ^es—Kiist ho by a i>orsoii m ejriatencj^.^^fc thp act 


b0£fe^u'd^eiawaiS of Oamtmon Law' Ooui^.^d Cj^tiVfca of 
''' ■' ■ Tainij.^r-ratmtor-^^i^u mtaR^atioa- ■ of- i 1 legal Ej.' d vozd acts-—■'.''/:;■''.'.p 
•' , .'■■ Difebiacfioa hatWGi^tL rH&ifiift'a.tio'n of roid, and T'oidaldo acfe— 

-■■' ■■ ffmhti r.r^Qftaaary— .Nu;) of part of a ■tra,n!^aotft>n~”^?®eot of 

/.'!■;: .*: ■ i'Lf , 


.^t^S^t'^^naaiJiorizsd acts of diroctors—Evidlfen-CD of .catidcjatioii by sharohold 

'bvV -. ■ ■ Acrmi 




;.rpai©sc€^oe by clirecd»or^—lTisl'auc^s--''S«a:^^ftGstaoti of partioTilar acts done by dtrectors 

__■ Vo.o+-irm,' r.t t-jt'ti^nUna nf A aanfiTn-iinn. 


ia estoesE of tiioir gonoTal authority-^Katidoatitni of hlfcorat^on oi <i.i*tTclGS of Association. 

■. ■ ■ .. ■■ .■■■■■■ ■■■■ :■ .. IM 


:v;'-i IPliere there muy be ratiflcaiaon.—Wl-^e acts are done'^y cm© powott:;,;^ 
oti Ibolialf of anots^';bufc ; or antliorifcy, bo inay elocfc , |j 

tl^ notify or io dfeowtt ^ sixcK 'aoliit- If ho rafeSy, th.eni, the ssuno efiect'K w'ill 
fdhiTW asjf they bad Jb^^iohfily ■a.tctbortty.i Tbo pcnveg.^ ^^ j 

( ■d;6 raiSfy an aet dcmfe^on ' ’'hebalf pf anatliS^^ therefore, unplios or preaappoas^yil^® 
id t]^ other tbs poTOr fe do that ar,t'bTms|b|’j.: I c may ho that the person 
has ikk^'U apon hdmself to r^#ese?it thatfiv^ber is in reality the agent of thafcy/'^.'jp 
: otb^i hilt has cjcceedsd'the ^boiity giv^ j.hini-^ ’hHl on fb^: other hand, be ■■■ ^ 

HD conxxcctiDn at ali; wSfe;tbe;phrs!ob.b%'‘ias4s'&h^ repre^t.^',--;* 
^■’■■:if.;J'ii!e4nipg: of raliflcatioa.—What is :hneanfc 'J:>y ratification is the; ^pptiob'/ ■'' 

■ and cojrilrmh.fion by one jroiTKjn-'hf .am act done' by"-omatfber,..'^o 1ms 
: to not for tW; formetvaftci’-ldli kSbyetedge of t-Eat which .v^^^dpue ;on bis 

It mfty be express or iiopKed.- - Such ratittcatidi may b^, as wdil be ^ 

hereafter, express, that is to say, it tnay 1« confam^ writing or by of 

mouth, or it may be implied from tiie; eomdact or action of the pel^pu for iwhom' y\ 
the act was done’®, and that in a x'ariety of ways. This doctrine is 
Tinditl C. J., in Wilson v. tP^niau"' as follows :—“ That an act done for another,, '/ ^.)? 
by a person mot aasamaimgito-act for hhnsetf, but for such other person, tboti|^, .' : ■ ,,i 
‘ without any precedent authority whatever, becomes the act of the principal, ‘ if 

■ ■ ■ ■ '. 'i ■ ■ ■ ' ■' 


^ Ind. Ooi*u*. Act, B. 196. 
iX 


^ hid. Uontr. Act, s. 190, 







ft}\ih«equentlj ratified by him., is the known and well-established rule of law- 
In that case the principal is bound by the act, whether it be for his detiirnent 
or his advantage, and whether it bo founded on a toi^ or a contract, to the same 
extent as by and with all the consequences which follow from the same act done 
by his previous authority.’^ The ease last cited is one of the leading cases in 
.Kn^iand on the subject of ratification, and, as wdl be I3re8ently seen, has 
expressly followed in this country, That the doctrine of ratification was in feco 
in this country previously to the Conti*act Act, may bo ^een from the case of the 
Secretary of State in Gounoil v. Kamachee Boyee^ which was a 

d>rough,t by the widow of the Bajab of Tanjore for a declaration that she Avas 
entitled to ihherii as heiress of the late Eajalrj and in Avhich the I¥iTy Council 
held that the Government had ratified and adopted the acts of its agent, the 
Gollootor, in seizing the property of the Eajali. 

Instances of express ratiflca.tion.~With referencG to express ratification, 
it is unnecessary to do more than to give a few instances of sttdh ratification, 
and to generally refer to the numei’ous cases which there are upon the subject. 
The most marked case which can bo chosen fox* an example is, I think, that oi 
Ancona v. Marks^ there it appeared that the defendant a tradesman had deliverdS 
and endorsed to 6ne Wright, an attorney and money-iender, certain promissory 
notes and bills of exchange, apori his discounting them for the defendant. 
Wright stated in bis evidence that he cames to London and saw one Tucker a 
member of the firm of Greville aud Tucker, attornies in London, who had occa- 
eionally acted as his agents. He had with him the promissory notes and hills 
before refeiTed to, and he asked Tucker to find a client who would lend his 
name in an action upon them. Tucker said there wa^i no difficulty as he liad 
the axithority of Ancona (the plaintiff). Wright then said “ T wiGi you to 
receive these hills for Ancona and to bring an aCtiob xxpon them in. his name; ’ 
and Wright the^rendorsed and delivered them to Tticker. On a previous occa¬ 
sion Wright had a bill of the defendant’s, and asked Tucker if he could find a 
client Avho would alloAV his nanxe to be used in an action upon it, Avheh Tucker 
iheutioned. Ancona, the plaintiff, and the action was brought in his name, and the 
money recovered. Tucker informed Ancona that the action had been brotight 
in his name, and he adopted it,-and stated that Greville and Tucket had used 
his name befoi;^. He had, however, no knowledge that his name Avas iised in this 
action, until after it Avas brought, but when told of it he was willing that it 
should go on. The Cnuili hold that the plaintiff’s ratification of the acts of 
Greville and Tucker, Avas tantamount to a previous command, and imuie the 
acts done hy them as his agents the same as if he had done them himself. 

So where A entered into a contract for the sale of a quantity of oil without 


» 7 Moo. I. A., 476. 


7 H. 4 N., 686. 




? of . B, fkt.d ‘ Bj oh ■ receiiy^ng ., infptiJvj^^^rohx' of -. 

.:r^^ be bound, hut, adEierwiirds,- ■ asseWed'by^ phroi, an^i^jtnpla^' 

' df the ^il 'w^re accordingly deiii?®red to the ¥e,tid<^s, it was held that 
tioa.a£.^th 0 'contract rendcu^ed it bnuHng uponyjii^;.!,' '''■' 

, ^ ' Instances of express ratification,.—Fur^pr ins^'aiices nui.j' be foimil^l 

■ ^.0 caaea of FUsvucwHm v, Boyky^^ y:: ^ 

.;.;. MM . T. Ghoga Lull, ^ Festdnjee, v; McKoft^^d 

' M<ideix» Y- JDimn,^ So^'i^mes y, &peno^,^'lIdgBdprn.Y.)0'k 

-■ ' Ai^doqUtAm-Sfy^v'c . Allgy., Steph which,,\vah a case ' of', " tbe"' 

. ; of a'pubMc-SBFyaat' b^^^ his superior officer, ■' and . the^ 

■ '.., 'KdmaFkm:'M^^^ See also 

■' ■ ■ in.-, which -Jurisdiotkm^; was affected 'by 'the - act . of '.ratifibatioh, und 
umi see. also- '.Goal MahaniQd &xdi v. .F^^pnjee Ne^scrwm^ 

.;,, ■■■ ,Ohuwd^ Bodd/ir v, Hg^ridas 8en}^.J%iggemr BhiiUohyai ^'Y^;)^odrQ ':l^'a^^ 

Evidence of ratification, or impUed ratiflcation.^^^ 

■: doa»3o necessary, for ratihcatiDii pr«:K)f .of aai ea^pil'ss. I’afificai^on is not iitdii^penaT^:^ 
abieV' for .inl'erenoeg of mtiffcation luay be; fmm tbe conduct/ of the.;perao^^ ^;;; 

for whose bencht the act was origmaJly intendeds If he ineau^i to repudiate? the. - 
beiicffit it is his duty to express his disseht"^ wdtliin a reasonable time of .hi^.' 
being, informed o£. the act done'bn his behalf : and if he fail to do so, his adbp- ' 
tiou of th.e act will, generally speaking,, be infeiwed fi-om hi> silence d^ and, , it 
appears moreover bhat slight evidenca of i'atification will be sufficient to W^d;: 
the. principal, as Where a broker, vvho signed the broker^s note uppn a sale of corh,'! 
was the seller’s agent, but the buyer acted upon the note by sending a s^rytiistitv 
to exnrniite the hult of the corn V on the authority of such note Lprd ^ 
bororrigh held that that'was such an aclopfeion of the broker-a agency as to rtMike. ' 
i.iis note sufficient within the Statute of Frauds.^ And in epiiBidori.ug whether 
facts are sufficient evidence of nttibcation it is im|^ortint to consider';: 
whether the relation of principal and agcjnt abcejldy ovists, or w hetlior the j>tjrs 0 ni 
who has done the unauthorized act is a more vo'lunteer. The distiTOtion inferjs'Cdv 
from this differenbe is, that in the former case, although in the partioidar trankt; 
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action the a^exit has exceeded his anthority, an intention to ratify will odways 
he presumed from the sileiice of the principal who has receiyed a letter in- 
forraing him of wdiat has been done, whereas In the latter caf^e there exists tio 
obligation to answer sneh lettei^v nor will silaiiec be construed as ratificatiim.^ 

, Eatifioation may be irnplied by the act and pin^ceedbiga of the prmcipair'',’' 
Svhen lie is fully aware of the act professed to have been done on his behalf, 
by weak exp()stmlation withou^t^ repiidiation, by long acquiescence wi thout 

objection, or by silence. These inattera are questions of fact, and the sufficiency 
of evidence wa;ri‘ariting a finding of implied lutiflcation. is a question therefore 
tc^bc detemiin<:d by the Jn^ The evidetxco from which ratirication may be 


Ml 


|/:,;,iniplierh should, as will seexi from the folio win gvobseryations of Thesig^ei* If. J., 


1'I ■' 


m JDe Biimhe Y. and cogent. Ilis Lordship said, ‘‘ It is competent 

no doubt to a principal to ratify or aclox>t the act of his agent in purchasing 
that which sucli agent has been omployed to sell, and to give up the right 
which he yvoulil otherwise be entitled to exercise of either vSetting aside the 
transaction or recovering froin the agent the prohts derived by Min from it; 
and the nor.-rejuidiation for a eonrhderable length of tiiue of wliM has been ‘ . 

done would, at least, be evidence of ratiheation or adoption, or might pixssibiy 
by analogy to the S tot ate of Limitation constitute a defence: but before the 
piincipal can properly be said to have ratified of adopted the act of his agent, 
or waived his aright of complaint in respect of such acds, it shoiil.d be shewn^^^^^^ 
that he has had full knovvledgo <jf its nature and circamBtancos, in othef^W 
words, that ho has had presented to his mind proper aiaterials upon wdiicb: to 
exereij^e his powder of election, and it by no means follows, that because in 
a case like the present ho does not repudiate the whole transaction after it has 
been compietod, he has lost a right actii.ally vested in him to the pj'ohts derived 
by his agent front it. It appearKS to us also that, looking to the dangers w^hich 
would arise from, any relaxation of the rules by whidi, hi agency matters, the 
interests of priucipals are protected, the evidence by which in. a particular ca.sc ; - 

it is sought to prove that the principal has waived the protection a;fForded by ; 
these rules, should be clear and cogent.”’ . v . ' 

-ti;. Different meanings of the word ‘‘ acquiescence/ —TLo term “ acqulesf'#^; 
ly)' is one which was said by Lord Cottenham in BtiJce of Lefds v. Amherstf^ 

ought not to be used; in other words, it does not accurately oxpi'ess any known 
; but if used at all it must have attached todt a very differ.ent sigui- 

^’^"®%>'k<iheation, accorhiug to whether the acquiesconco alleged occurs while the act , 
'acquiesced in is in progress or only after it has been compietod. If a person, 
having a right, and seeing another person about to commit, or in the course of y . 

■ committing an act infringing upon that right, stands by iii such a maiJiier as 
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^ Eraxis on Pr. & Ag., 79, 


L. II. 8 Ch. D., (312). 


« 2 Ph., 117. ' 
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really to iTifli)C3 the pet^son coraniittirig tlio aci, arid who mighi othorwise haVo 
Orhst^tmed from it, to , believe that he absents to its bohig eominittody he caonot 
afterguards be heard to complain of the act. This, > as hol'd Oottenham said in 
the case already cited, is the proper sense) of the ternr actpdesceri.oe,’’' and in 
that sense may be defined as acquiescence under such eircumstanoo as tlprt 
assent may be reasonably inferred from it, and is no iuore than an in^tatme of 
the law of, estop^iel by vi^ords or conduct. But when once tlie act i.s completed ' 
without any knowledge pr> asseiit upon the part of the persoh whose I’ight is :; 
inMngedj the be detemined on very dilferent ;legal considenilions, ; . ; 

A right of action is tlien vosted in hmi which, at all event.s as a general rule, , ’, 
cannot bo divested without accord and satisfactiqq,, or release under seal. 3^!^ere 
suhmisslon to an injury for any time short of the period Incited by statute for 
the enforcement of the right of action cannot take a’way stich idgbt, although 
under the name of laches it may afford a (^ound for j^efusing relief under some t 
particular circiimstance ; and it is clear that even an oxpress promise I >y the 
person injured that he would not take any legal proceedi to redrci^s the iix- 
jiiiy done to him could not by itsoff consti tute a bar to such proceedings, fox’ the 
promise w’onld be without co run deration, and therefoix? not binding.”^ . 

Instances of implied ratiacation.—Thty following arc a few instances of 
implied ratificatiopi^^^^^_^ '^ of a vessel, one of whom had affected 

an insurance of tho vessol and had informed all his co-partowners that ho had 
; insured for all, and. tlicy stood by and did noi' object to what he had done, thi'^ 
was held sufficient evidence of ratifioatlori again* where an entry of the 
payment of praomia had hoen made in a praemia hook belonging to part owners 
of a vessek which bcok vvas open to themspectioii of the , otln.y co-partownors,: 

,'Sf ; who had ackially inepocted^^^^ fx'om such book, and had made n<*^ objec¬ 

tion to the insurance, it wms held that the pai't owner had insured with the 
authonty of his co-owners/' So whexu a Mrs. Adams a lady r^'sicling in England, 
who hud given authority under powers of attorney from time to time in 1847, 

1861, 1862, and 1868 to various persons for the purpose of managing her estate 
in India, gave such a pow'er to one Shaw, who in 1862 granted a moQuraii loasvv 
to the naib of the estate ; and it appeared that ho had done so after full enquiry j , 
suhsoquently one Steer was sent out to India, to manage this estate (eitli.a? 

^ jointly with Shaw or ah.)uo, was not clear) and he after enqiu.ries ink) the maker 
. of tho lease, and as to tho state of the laxid granted thereunder, a ppeared to Iniv© 
vj recognized, and by rec(\giiition confirmed the lease, and further con-fix-ming it by 
‘receipt of rents. , Ami in 1870 tho admiuistratoz' of the estate of Mrs. Adams 
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flirmod, tliG saine to some one else, (tlie report i$ very nioagrq, the 

nature'of tlie suit not being even sliewn). It was contended, tLat.tliere liad 
l)ee.n. an aoquiesceaee in Eloorga Persliad’s aOts, and that the heirs of Toolserain 
wore prevented from repudiating tho competency of Doorga Pershad to bind > 
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bound, as Doorga Pershad had signed as mortgagee ami not as agetit; thah oveii 
assuming Toolseram and his heirs to have been fully acquainted with Doorga 
I^ershad’s acts the most that could be inferred was that this subsequout 
acquiescence, supposing it to he established, was.oivly ai/acquiescence in Doorga* y 
• ' Pershad’s act to the extent and in the qualified mannor in >vhich his CQiisent ') 
wasgivsn.! ■ ; ■ ■ 

Ratification may be implied from silence ; neglect or failure to re-^ 

pudiat©.—Thus where a father and son, J. S. and T. J. S. respectively, as' 
mortgagees with power of sale, agreed to sell to the plaintiff all their estate and 
interest in a certain peice of land. This agi'eeinont was signed by the pdaint^fT • ' 
and by T. J. S. for himself and his father ; the son had no antecedent Authority " • 

to sign for his father, hot the father was aware that the agrorment had been 
,, entered into five days after it had been entered to, (if not before), as wms proved , ' / ;/ 
by tlie father's letter to his solicitor in which he rel erred to his son having been 
so foolish as to enter into tliivt agreement. J. S. and T. J. S. afterAvards sold the 
land to another party. The plaintiff; then brought his suit for specific perform- 
ance otlihe agixminent. Stuart V. C. hoMythat the acquiescence , 

of J. S. raised a presumption of ratification and said, “ It could not be considered , 
that any express act on lii?i (the father's) pa.rt), such as attacdiing his. S Lg*nai:jxj;q.,^ta - * 

' the agreement or any other solemnity by him, after he became privy to uho ict . 
done by his son on befialf of bptli, was essentially rieGessary. Subject to his right 
to a reasonable opportunity of expressing his dissent, every o>dditional day and 
bouxv of silence after ho bee!i.me privy to the contract operated as tacit aequios- 
cence and raised the assumption of assent. Although he, the father, had 
sworn in his answer that he never recognised the agreement and had always 
ire fused tu adopt it, he did nob ventux'e to state, nor was there any evidence to 
prove that at any specified time, or by any specified word or deed, he in any 
manner expressed his refusal or even acted in any manner so as to induce 
a. belief of any such refusal or dissent before the commencement of tho suit.^ 

So . Avhore a husband allowed his wife to have control over certain property, 
aud to mortgage it ; it was held that he Avas not to be allowed to come forwai'd 
some time afterwards, and defraud the mortgagee by disputing his ‘wife's title.^ 









^ Bhajeeruth v. Mohwn^ 3 Agra H. C., 129. ^ yy 

* Bifjg V. Strongf 4 Jur. N, S., 108 ; atflruied on appeal.qn 983. 8 gq tAso Prince r. CUrhj 

1 B. 0., 186. Bmith v, Hodson, 4 T. li., 3X1. Fergu8so:)i v. Carnngtouy. 9 B, & C. 59, 

* ifoarattee Beebee V. 8^e/ooZ/a/v, W»R., (1864), 318. 
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■ '^^neraJ agont for 'his...f^i.nT^p^m lds:^;...^ 

■■■ ''"]'. ■^' motiey beiitg'cjm?ieii'from wjai^li.it--1^^"boi3^^ i-o_.tJle;T:^ij^|^ 

^■^■’'^'■Vvc' ' of/tlie prhicipa.l, and cixptmded. for' ln 

,/ ■'= ' " ■' pr^acapa.ra l^ook^-as..'t<>'^e ldaTi, and.akb'as^to ' the ' mbfe 

' ; ^portions pf iitb loan baying 'been paid bj.tic,eafe’9 o£ .tbe'gEb^^^; 

I ..ander orddra arni^ignnrei^s:' ' Feacock G.'-tf*- and Levinge-ifi-beld 
'' ■' 'miELcjonli primd- facie, 'ca^d :made out ‘to sbow the prineipfi|' 
ad’ranced -to "fas agent, a^ .-bho,, pirncip'd -if bd 'lia^ , 

'affairs? at ail must havbn>€on awcbtf^.irffihege Jacts, andaa^e did.'i^^ 
them.3 ■ So also ' wbere/a principal i^ecdyes tibe 
% made -vytthout autbority bjt lus gontasta, be tliei^^by^tsdit^ 

;],}; *_ ' ■, gontftsfca.^ ■ ? ■; 'i'^. ;■ ^^■ ■;, kh ■ .■'■ j--'.■ .';/?■ '.-^ ■ ,.■ j';' ’ ■;; ■^.^' 

h5v.' 'Ratification by inaction—of act of Gna!yiffli^s.'^3Eicmg'''i^ 

op'OnteS for "will be.taken an iratificatioii.'* ■' As to 
1?^;*'. attained'majowiy,.'of aeffe-. done by .'iris gnardiaii <iiltiiing 

Leotnree for'idS^ p. 382) .and tbe oastss there oofieeted; 

M 'Chfio of .Bot«a7;an.f Bofe-V. J&ibfw j&tm* ■■ ‘ 

■ fr ■■; ■' ■■■ Ratffleation of a dsed:-]^ being witness thereto.— The question 

■ \»^V a person can be said to ratify a. deed l)y being a witness thereto, wao disoilsseil 

■' .■.tiiecaso of Emn' CMunder I'odda^ v. Eean Sob 8en.^ ikisrs durfwg tiip Hfotime ofl^W 

» '* * *' ;.y ; Eihdit widow, her son, the then preiimpttTe heir to certain property of whiish' 
*f>''6hoHvas in possession, conveyed it to pnreiiasors by deeds to wliiclx she was not a, 
Sab^ .-.incntly she by eoiaiiate ratified the oiiveyanco. This de^ 
':';■/. -'Was wif nc’ssed bj a more remote rQ¥^^Jtoner. The son 'died dunng the 
v; of iiis motiiei^-Jind fclio witness to the deed becaro.© the nexiireTerswmasy hoa'; in 
., '' .'')^juit by hm after the widow’s death to recover possession, -it was cctttfeead^; 
Wht he being a sti*>f.(:i*ibing witness to bh* deed by his mottier, must be taken t4-' 

S ba^d^.consented to ' and ho.ve known tiio effect it a.tid "was bound by it- 
^OAith 0. d. .said: ‘'I think that aa a proposition; of law that doc.iriuo caT-nob 
be maintained. ?To doubt if parties subscribe a dood as witnesses, and -{ihere is 
,, ,.., evidence, or the circumstaecee of, th^ cftse induce the Judge to beKovo that they 
^ know what rho ooniimtst of the deed were, the Judge is at liberty to infer that 


‘ iJfl/fliijn-’tii Ik-l Chomdkry r. KashaefilnoHler Chow.dhrij, l.S W. K., * 04 . 

* Buu.v.'tvi‘r*' LaU Su^'.oo r. Moheah Singhs 2 Hay, 1)41. . . -. 

* U'jLiix^Q^ Mv.nO.-il V. KaU^(no}tun Mot/ Choudhryt KuTBii. 282 ; 1 H;^;' 289. ^ , ■, 

* lahwi Chmdtyr Mozun^ar v. Bree'kant Nnth, 9 W. Hi, 110. Kw.nurqodd&s^ Saikk v. Mhadoq, 

11 W. R%, 13-i. I^nim^^mr Ojlina r. ^Ooolbepy 11 W. R., 446. Boidonitih j^y. 

Kishom Ottijt 18. VV. B., 106. Bhaha \. iVoartaian 

2 Ha^s, 620 . 

* 1. h. R., 9 Calc., 4ca. " ;- , ■ . .V; ■ 
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tliey were cottsenting partie;t' to it ...... it constfmtly liappene that persons 

subscribe deeds as witnesses without having the least notibn what they contain j 
and if people wei'o to be held bound, by any instrument v^hich they so subscribe, 
it might bo a dangerous tiling to witness any other man’s sigTiaturo.” 

Standing by .^Standing by and taking no steps to repudiate may umior 
certain circumstances ariibunt to ratihcationd Butwhero the ownei* of certain 
land was not aware of its having been sold by his father to a third person, but 
having heard of such sale subsequently, stood by and allowed th,o puxphqispr to 
build upon thm the owner wrs held not 'to ho hblo to recover the land 

without compensating the purchasei*, although it eotild not bo said that he knew 
and accjiiibsced in the salo> And when the. proprietors of an estate on being in¬ 
formed by their agent of a ptoposal to obtain a lease of the property, reftisod 
their conseut, and the agent notw7..thstanding gave tlio pi'oposer a written drder 
to take possession as lessee, but gave no notice at the time to the proprietors, but 
subsequently iiiforrued them of it, held ths/t the proprietors were not under obli¬ 
gation to take eaidy steps to disavow the act of their agent. ^ 

Implied ratification by a Judge.~~-Wbere a Judge made ah order express* 
ed to be by cons^mt of the parties concerned, and in exercise of hi^.. discretionary 
powders under Act XX of 1863, s. 16, referring certain nmttex*s in difference 
between the parties to three arbitrators for final detei'mination ‘Vto make their 
award in writing and submit the same ” within a certain period. ** Each arbitra¬ 
tor delivered a separate award, two of wh5m fbund for the |)laintiif. The 
Judge made a decree in accordance with the award of the majority of tho 
arbitrators. The defendant objected on the ground that there wa,s no provision ih 
the order of referonc® to the effect that the finding of a majority should prevail. 
Holloway and Kinderstey JJ., held that there could be ho doubt that the Judge 
might when he made the oiAer of reference have insei^ted as a provision that 
the decision of the majority should be that of the body of ariatratoi’S and that 
there was uo reason why his ratification of that mode of decision, wholly w.ithiu. 
bis discretion, should not be equivalent to a previous command.'*' 

ESSENTIALS OF RATIFICATION. 

I. The Act done must have been done for or on account of the person 
electing to ratify.—The xict sought to bo ratified must be one doae avowed-' 
\j for, or on account of the pei-son electing to ratify, and not one done for. or on 
account of tho agent himself. Thus 'whei'e two ladies, the adoptive mothers of 


' .lordOTi V. Koney, .5 H. L. Ca8., '(21.^). 

. Snvarkal Karsandaii v. Nitmunddm KciriiUt 8 Bom. H. C. (0. 0. J.), 77. 

* MMool Bakah v. Buhudun^ I't W. R., 378. 

^ hnmedy Kanuga Ramaya Qaundan v. Bamasami Amhalamf 7 Mad. H. 0., 173. 






RATIFICATION OF THE AUTHOETTY. 

l|g Insurance Oo.g wliorc a policy of rnarme innumnco is made by person on be^" 
half of another without authority, it was held that it might be ratified after the 
; Joss of the thing insured, by the party on whose behalf it was made, e you thorighg 
he knew of the loss at the time of «uch ratification. Oockburn C. J , said: “ The ; 

, existing a/Uthorities certainly shew that when an insurance is effected withont ' 
V authority by one person orr another’s behalf, the principal may ratify theinharatico 
oven after the boss is known, Mr. Benjamim asked us, as a Court of appeal, to re¬ 
view* those author!tiers. His contention was that there could be only a ratitlcation 
W’heu tlio principal could himself make the saniG contract as that ratified. Ad•' 
mittingthat for general purposes this rule may^bo good, the authorities Avhieh we 
|,y Ere,asked to overrule aa'c much too strong and»of two long standing to bo goi over. 

I VTben a mile has been accepted as the law with regard to marine inBurance for 
nearly a century I do not think wo ought to overrule it lightlj^, because insui anco?! '' 
have probably been effected on the basis of the law that has so become settled, 
and mischief might arise from, the disturbance of it. Moreover, I think that 
this is a legitimate exception ftTim tho general rule, because the case is not 
' principle of that rule. Where an agont effects an instxraTice subject 

to ratification, the loss insured against is very likely to happen before X’atifica- 
tion, and it must be taken that the insurance so effected involves that possibility 
!= ES the basis of the contract. It seems to me that, both according to authority 
and the principles of justice, a rat.) jlcation may be made in such a case.” ISToi" 
in sucli case is it necessary that tho ratihcatioii should take place during the 
time of the risk.* * 

II. Ratification must be by a person in existence at the time the 
act ia done. -“Ratifioaition, can only be b}^ a person ascertained at the time of the 
act done by a persoif in existonoe either actually or in contemplation of Jaw ; ’ 
as in the case of assignees of bankrupts and administrators, -whose tu'tlo, for the .f 
' protection of thc^ estate vest by relation. The case of an eriecutor requires no ' 
such ratification, inasiauch as he takes from the will.^ The case oi Kelner v. " 
Baxter^ is an eixample of the rule that whore an agent contracts for a j 

principal no subsequent ratification by the principal afterwairds coming into 
, existence will avail. There the plaintiff sold goods to the defendants, addressing 
tliem on behalf of the proposed Gravesend .Eoya,! ,^\.Jexandra Kotel Oornpany, 
the defondants accepted the goods on behalf of the Company, and mode use of 
^ them, the Company was not at that time incorpomtod and did not become so 
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’ L. K. 1C. P. D., 757. 

* Liiccna v. CruiDford, 2 B. & P. N, B.,, 2G9, Ronth v. Thontmon-, 13 Kast, 274; Magedo'i-ih V.i 

OUmrsoUi 2 M. & S., 485, but see Bell v. Janson^ 1 M. A; S,, 200. 

• Per Willes J., Kelner v. Baxter, L. R. 2 C. F., 184, Scott v. Lord Bhwy, L. R. 2 C. P,, 
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•'I'uatil .-oine time: aftervrards. The mcorporated Gpmxjariy .on cojniing into existence, 
v^ rat.ifiod the purchase made on its behalf. But the Court held that the defendants 
were personally liable as there could foe no ratiheatioa by a pxincipal who 
was not in existence at the date of the contract and there foeiug no principal for 
w^hom thv 5 defendants could he agentvS, they themselves wore liable. On this 
.latter point of the personal liability of the agent, the case has been questioned 
as is stated in Benjamin on Sales.So again Williams J,, in O^nn y. I^onMn- 
and Lancashire Fire Insurance Company says: — “to make a contract valid, 
there must bo parties existing at the' time who are capable of contracting 
There it was held that a contract made between the projectors and the direc¬ 
tors of a joint stock Company provisionally registei’od, but not in'terms made 
conditional on the completion of the Company, is not iunding upon the sub- 
soquently completely registered Company, although ratified and confiiohed by 
the deed of settlement. So in Wilson v. StminnJ^ x^^ obviously 

requires that: a person for whom the agent professes to act must he a person 
capable-of being ascei'tained at the time. It is not necesJ^ary that he should 
be named, but there must he such a clf3SCifiption of him a.s shall amount to 
a reasonable description of the person intended to be bound by the contract.^' 
Tho case of Kelner v, Bcixioi^ h.B.^ heen iollo'^sfod irx Melhado v. Forto Alegr^^Ry^ 
Oo.^ whore Lord Coloiudge »T., said :—“ The doctrine of rntification is inapplioable, 
for the reasoruf given in the judgments in Kelner v. Baxter. For supposing that 
thei'*e was a contract between the jfiaintiifs and certain poraonh before the exist- 
cneo of the Company which the direef/Ors had authority to i*atify on behalf of 
Mie Company, tho case of Kelner y. Baxter a distinct authority to shew that 
the Company could not I'atify such a contract, because they were not in existence 
at the time the contract was made.’’ It has also been followed in the Empress 
Eugwteering Co^npany^ w a contract was entered into by A and B with 0 

acting on behalf oH a Company intended to he formed, that the former should 
soil to the Company a certain business, part of the terms of the agreement 
being that sixty guineas should be paid to J. and P. solicitors ; and the me¬ 
morandum of association adopted this agi^eement apd the Directors subsequent¬ 
ly ratified it; an order having been passed to wind up the Company, J. and 
P. claimed to prove for the 60 guineas, the Court held that the contract 
having been entered into before the Company was in existence, could not by 
’ mere ratification become binding on the Company, and that a contract between 


‘ See por WilHaTai# J-, ia Hollman v. Tulliny Oatah$ & Elies, 264. Benjamin on 
> 13 0. B. N. S., 694. 

* 11 C. B. N, S., 765. 

^ L. K. 2 C. 

• L, B. 0 0. P., 503. 

« b, R. 16Ch. D.,125. 
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A and B to wlncli J and P Aveie no ])artios* would not ord ftle J and P to proceeds 
against tlie Companj* In delivering judgment in this case Jarn.es L. J., said, 

“ Notwithstanding wliat was said by Malins V. 0;, in Spiller y. Paris Skating 
Biiih Company} it appears to tno, that it is settled, Iboth in the Chnirts of law, and 
hy us ixi the Cour l: of Appeal in the case oi in re Mereford and South Wales Waggori 
and E^igineering Company that a Company tuanxiot ratify a contract msiide on 
' its behalf before it came into eristenoe, cannot ratify a rmllity. The only thing 
‘..that results fronx what is cjillod a ratification or adoption of such a contract is 
not the ratification or adoption of a contract contract, but the creation of an 
; equitable liability depending upon equitable- grounds/’ So again in' re the^': 
Nortluirnherlarid Avenue Gonipany} a written contract was on the 24th July 
1882, entered into between Wallis as trustee for an intended Compa.ny, to tho 
effect that that Wallis who was entitled to an agreement for a lease from the 
M'etinpolitan Board of Works, should grout an under lease to tho Company 
and that the Company sliould erect the baildings* The Coiupfiny was incor¬ 
porated on the 25th July 1882, its memorandum of association did not, how¬ 
ever, mention the agreement, but tho articles adopted it, and provided that 
the Company should into effect. No fresh agreement with Wallis 

xvas sig?;ied or sealed on behalf of the Conipany, but the Company took pos¬ 
session of the land, expended “money in bnilding and acted on the agree- 
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inent which they considered to bo binding on them. The Company failed to 
complete the bid Idings and the Me trope h><amTloard re-entered, The Company 
being in course of winding up, the trustee in bankruptcy of Wallis took out a , ' 
summons to be allowed ,tp prove for damages againt the Company for tbei.]:‘ 
brcAXcdi of thcr agi’oexnent, which form of action amounted to an assent for 
damages for brea<di of‘'*ag3.’eoment. Chitty J., decided that as the Company xvas 
not at the timf 3 of the inaking of the contract in existence, according to Kelnerw' 
the CO utmet could not he ratified. And on appeal this point was not 
disputed. The case Ifoioard v. The Patent Ivory MaJiit^facturing Conipany,^ ^ 
howeveivis one showing tbe view the Court.9 of equity take on this subject. There' 
one Jordan entered into an. agreement with one Wj\>^)v ioho purported to act on 
hmailf of a Company ahmt to he formed, to sell certain property to the Com¬ 
pany, The Company was formed shortly afterward.s with a memorandum and 
articles of association containiag provisions for the adoption of the agi‘oetnent 
by the directors on behalf of the Company, with, or without modifications ; at 
meetings 0.1 tho directors at which Jordan was present, resolutions were pa,ssed 
adopting the agi*eenient, and accepting an offer by Jordan to take payment of 




part of the pnx'cliase-monoy in debentures in lieu of caab, and directing the seal 
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Iff tl)e Company to bf' jifFi.xed to an avssigrimcnt by Jordan to the Com pany 
of the pro])tirty comprised in the agreemeofc, and to debeiitrires to be issricd to 
Jordan. Both , of which acts were duly performed; and the Company took 
possessioii of the iwoperty. The Company wn^s snbseqiiontly wound up, and the v; 
Hqmdator took from Jordan an assignment of other property coinpi.nsed in the' 
agToement; certaiB of the holders of the clebeniures allotted to Jordan brought 
an action bo establish and enforce their secnrities hut were met by the liquidator 
contending that there was no contract between the Company and Jordan. It wa.s 
urged that the contract between Joi'dan and the Company could not'be riitified 
by the Company on the authority of - cases proceeding on the decisions in Kelner 
y. Baxter^ ihnd in re the Nor-^humherland Avenue Oomj.Hxn't/.^ But the OouH 

held that there was eyidence that a contract was entered into by the Company 
iTB(ler Joidan, to the effect of the previous agreement as subsoqueutly modified 
by the acceptance of debentui’es instead of cash, and that there was, there¬ 
fore, at the time when the debentures were issued an existing debt due to the 
Company: in other words the case w^as decided on the doctrine of novation. 

Distinction between decisions of the Common Law Oonrfs and those in 
Court of Equity.— dt appears from the oases above cited that the Courts of law 
in England strictly apply this doctrine ; and that the Court of Equity although 
rocogiiizing and applying it, endeavour w'hero it" is possible and equity deinonds, 
to avoid its consequences by inferring or searching for facts creating a liability 
depending upon equitable grounds for the pnrposi3 of granting relief to the suitor. ‘ 
Act of ag^ent ratified by Administrator.- An instance of one of the 
class of cases referred to by Willes J., in Kelner y, Baxter^ as to ratification 
by a person in existence in contemplation of law is that of Foster v, ’Bates‘S where 
goods belonging to an intestate’s estate were sold aftor th© death of tho iritestate 
and before tlie grant of letteivi of administration, by one wdio had been the 
agent of the deceased in Africa; the goods having been avowedly sold for> and 
on account of the estate; the. administrator sued r^he purchaser from the 
agent for the price of the goods ; it was held that as the act of the agoiit had 
beeii. latified by the piaiTitiff after he had become administrator, the title 
Isolating back to the time of the death of the intestate, it was no valid objection 
that tlie intended principal was unknown at the time to the person who intendod 
to be agent. 

III. No ratification of void and illeg'al and acts.— There can be no 
mtification of a void and illegal act.^ For if a contract bo void on the 
ground that the party who made it, in the name of another, had no authority 
to make it, this is the very thing \vhich a ratification will cure ; but if it is void 
on the gvoujQcl of its being of itself, and in its own nature, illegal and void, no 
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ratification of it by the party in whoi^ name it wa,s made by another will render 
it a valid contract. Th\is a minor cannot on comings of age ratify a moHgage of 
Ills immoveable property made by hia guardian under Act XL of 1858 with¬ 
out the sanction of the Court, such a moxdgage being void ah initio under the 
Actd Thus, where the defendant’s name was forged by one Bichard Jones t<? 
a joint and scTeral promissory note for £20, dated the 7%h November 1869 and 
purporting to be made in favour of one Brook by the defendant and Jones. Whilst 
this note was current the defendant signed the following memorandum in 
order to prevent the prosecution of the forger, at the same time denying that the 
signature to the note was his or written by his authority, ‘‘I hold myself 
responsible for a bill dated the 7th November 1869 for £20 bearing ray 
Bgnaturo and Richard j ones in favour of Mr. Brook (the plaintiff).” Kelly, 
0. B., Channel and Pigott B. B;, held that this memoi^todum could not be 
construed as a ratification, that it was in fact, an agieement by the defendant 
to treat the note as his own, irl considoration that the plaintiff would forbear 
to prosecut.t> Jones, aind was therefore void as founded on illegal considoratlon.^^ 
Doctrine not applicable to Criminal cases —The doctrine of ratification 
does not apply in a criminal cafie. Thus where the question was whether a 
. prisoner who had been tried for murder, convicted, and sentenced to death, had 
been tried convicted and sentenoed legally, inasmuch as the appointment of the 
Judge who tried him, had not then been sanctioned by the Goverinnent of India 
as required by Act XXIX of 1846, Sausse 0. J^>, said:—“ it was suggested, I'ather 
than attempted to be ax’gued serioasly, that the well-known legal maxim ow^yivf 
raUhahitio retrotrahltur et mo/ndato priori aajtdparatiir applied to fcho present case^^ 
and that the subsequent ratification of the Act of the Governor in Council of 
Bombay, by the Goyernor-General of India in Council, validated all iutervening 
judicial acts. No case was cit6d in which sncli a doctrine was upheld in a 
criminal case. There is neither principle nor authority to support the pro¬ 
position, and it would be a misapprehension and misapplication of the principle 
involved in the above maxim, which is founded upon tlie relation of piincipal 
and agent, to apply it to a case like the present.”^ 

Torts may be ratified.— An unauthorzed act founded on tort may be the 
subject of i^atification but a ratification of a toid will not free the agent from 
responsibility to third paa‘ties> 

* Mauji Ram V. Tara Singh, I. L. R. 3 All., 8[>2. 

Prooh V. Hooh, L. R. 6 Ex., 89* 

* Beg. V. Rama Qopal, I Bom, H, C., 107. 

** Rai Kishenohand v, Sheobaran, 7 All., H. C. 121. Kallymohun Raichoxodhry v. Ramjoy 
Mundi^l, 2 2S9. Stephen v, Elwllf 4: M. <k S., 2^0, Ahdoola bin Shaih Ally v. 

Stphene, 2 Ind. Jtir. O. S., 17. Rani Shamasundari Ddi v. Dulihu Uandal, 2 B. L. H., 

' (A. C. J.), 227. Gineh CJmnder Dass v. Gillcnders Arhulhnott ^ Co,,, 2 B. h. R., (A; 0. 
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RATIFICATION OF THE AUTHOETfY. 

under which, the goods had been taken ; Peacock 0. J., held that in thfi absence 
’ o.{ such knowledge on their part, the i^ceipt of .the goods by them, did not 
n.nionnt to a ratificatioh Of the W'rongfnl act of their assistant and tTmesh 
■ Chunder so as to render them liable'in an action by the plaintiff .for dJvinageSi^ 
On the question of the effect of the receipt of the goods, Peacock C. J* * 
letter (written by the plaintiff’s attorney to the defendants demanding the 
j.Qtnm of the goods) did not state oi' inform them of the oircnmstauces tinder 
‘ which the goods had been taken ont of the plaintiff’s possession, but merely 
tolls them that Messrs. Judge and Heckle who were the plaintiff’s attorneys, 
had been consnited with reference to the defendants haying trespassed on his 
cargo-boat and taken forcible and wr’ongfnl possession of the goods ...... dho 

defendants knew that they had not committed any trespass on the plaintiff’s 
cargo-boat; and this letter gave them no such knowledge .or- notice of the 
circumstances as rendered their subsequent receipt of the goods gratification 
of the trespass. It might hare put them to an inquiry as to the ciroura- 
atances under which the goods had been taken; but they were not bound to 
make that inquiry, and the fact of their not inquiring, could not convert 
their subsequent receipt of the goods, without knowledge of the real state 
of the facts, into a ratification, of what they did not know.’’ But where 
a landlord cbrectod a bailiff to‘distrain for rent^ giving special directions to, 
the ba.iliff.s to take goods only on. the demised premises,'and the bailiffs 
took some cattle belonging to the perSoifts outside the demised premises; 
and the haliff after sale, made over'the whole sale proceeds to the la.hdlci'd. 
Parke P. held that the act of the landlord in directing the sale of the cattle 
and receiving the proceeds was a sufficient ratification of the acts of the bailiffs 
in making the distress as to, such of the cattle as were taken on the demised 
premises, hecanse the taking of them was Within the original authority given; 
but that as to the others taken outside the demised premises,.,the landlord coulA 
not be lia.b]e, ratified the acts of the bailiffs with knowledge that they 

took the cattle elsewhere than on the demised premises; or unless he meant to 
take upon himself, without enquiry, the rif;k of any in-ogularity which they 
might have committed and to adopt tWr acts.* Both acquiescence and ratifica¬ 
tion must he' founded on a full knowledge of the facts, and further, it must be; 

in relation to a transaction to which effect may be given thereby ; therefore 
wiere the accounts of a bank in liquidation had been changed so as to represent 
the bank as a debtor in respect 6f a sum which had'been borrowed by its 
manager for its own purposes : — ^held that the doctrine of a.cqniesence and rati- 


’ Orishchandra lyas v. CHllander, Arhufhnot SfCo., 2 B. Ii. B. O. C., 140. 

* T-eteis V. Bund, l.S M. & W., 834. also Smith v. Calo^nnt 2 T. R, 188, (note) and 
■ KaUymohan Boy Chmvdhry r. Bamjsiy Mundal, 2 Utkf, 2^2. 
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fieatioii by febe liquidating luitliqntiesi. would not avail to render the bank liable 

to pay a di;bt ■wli-ch. it ue vti'.owed.* , _ , 

V No ratification of part of a transaction,- Tbow can be no ratm- 

oation of a part of a transaction. Where apersonhasratified any unairthor- 
ized act done on his behaif he thereby rati%B the whole of the transaction of 
which such act forms part.^ So if a principal adopts the act of an agent in 
icapeot of a purchase of property, he must take the property sub]ect tp the 
conditions wbich the agent has inoumbered it with, notwithstanding any secret 
;■ anungement between the agent and himself unknown to third partie.s.^ ^ _ 

Effect of ratification.-—The elfeot of ratification is that the pnucipal 
th(?reby becomes responsible for the acts done on his behalf, m tho'fiame manner 
aa thongh such acts had been originally performed by his previous authority.* 
As agaiuHt the principal the ratification is retroactive and is equivalent to a 
prior command. Its effect as between the principal and agent ia that mine. 

' diately a transaction is ratified by the priucipal, the agent is relieved fi-om all 

■responsibility in the matter r its effect on him iatheriifoie to absolve him from 

all loss or damage arising out of his iirevious nnauthorized act. Its effect as 
between ilie third party and the agent, is that it will relieve the latter from al 
vespousibility, save in the case of a ratification of a tort cominirfed hy the 
agent; for in such case both the principal and ageut will be liable to .such 
third pousou. Its effect as hetweeii ihe third party and the principal, is that 
as soon a.s the ratificatiou has taken place, the foi-mer is in a position to demand 
from the principal full performance of the contract or other transaction entered 

into by his agent. As between the principal and third parties, although ratrh- 

eation ivill in general bind the principal and render him |iablo to he sued by 
sucb third party, yet this rule is not Universally applicable ; where the act is 
beneficial to the principal and does not create an immediate, right to have 
some act or duty performed by a third party, but amounts simply to tne asser¬ 
tion of a right on the part of ‘ho priucipal, there the rule seems genera y 




anplioable. But wdiere tin' unauthorized act done by the agent, would, 


if authorized, have the effect of subjecting the third person to damages, or 
' of termiuating any right or interest of the third pei-son, it cannot, by rati- 



» la Bamiiie Jacques Cartier y. La Sanqm D’Lpargne de la cite du Montreal, h. B. 13 

App. C«s., Ill* V ^ ^ ^ 

* Ind. Coi'itr. Act, s. 199. V. Paolc, 7 East, 10^. Bmith v, Hodaon, 4 T. R., 217. 

Bristoivev. Whitmore, 0 B, h. Om., . 

* Xf^’henchunder Singh r, Shama Churn, 3. 

* Incl. Cont.r. Act, s. 100. Soam.es y. Spenser, 1 I>. & R., 32, Maclean v. Durm, 4 Biug., 

722, 727. "Pestonjee Nesserwarijee V, Qool Mahomed Sahib„ 7 Mad. H. C., 3G.>. JBcuon 
. Y. ’OeaTnaTi, 2 Ex., 10/, (.l8Sj, r / " 
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fication, bo made to bavo snch. effect.* Tbna if A holds a Jeasfe fr(!)m Bj ter* 
minablo ob three months^ notice j C, an unautholriized per'^on gites notix^e of 
term illation to A. Such notice cannot bo ratiffed by B, sb as to bind A.^ This 
illustration appears to have been taken from a case pat by Pai’ke B., in 
delivering judgment in Buron BerMan^^ there it is said that notice to qujt 
given by an nnauthorl^^ed agent to a tenant is not good and Cannot' b»‘ 
ratified; and the ground of this is, that it is a notice to qnit} aii estate, and 
the tenant is entitled to such notice as he can ^ict upon with certainty 
. at the time when ho receives it, so, that he may deliver tip possession at the end 
of the period of notice without being liable to fuithCr claims in respect to 
the romainder of the term.* So a demand of goods rnad© by an imauthorized 
agent On behalf of the owner will not by subsequent ratification by the owner 
support au action of troverw*> It will be noticed that the unauthorized act of 
tho agout cannot be ratified by the principal if it would have effect of sub¬ 
jecting a third person to damages, or of terminating any right or interest of a 
third person; the word “damages” must, I think, be considered as rneaning 
legal damages; and it is therefoi^e uncertain whether the section would cover 
a case when the third j)orson Is put to the expense and consequent loss in costs 
of a successful suit for specific performance brought against him by the person 
for whom an unauthorized agent is acting. If this view is correct, then an 
act by an unauthorized agent which merely makes a third person liable bt 
a suit for specific performances, as disting-ushed from, a suit for damages, 
might fall within the principle of BoU&n Faftners V^. Ldmbert^ and admit of“ 
the act being ratified by principal That case was, however, decided in 1889,^ 
long after the Contract Act was passed, and is an extension of the principle 
of the relation back of ratification to the original act done by an unauthorized 
agent. But whether tho case can be said to be within s. 200 or whether it 
fails without it, the case should not ba passed over. In the ease referred to, 
an offer of purchase was mode by the defendant to Scratohloy, who was the 
agent of Bolton Partners (the plaintiffs), but was not Authorized to make 
any contract for sale; the offer was acceptejj^ by Scratchley on behalf of tho 
plaintiffs. The defendant withdrew his offer, and after the withdrawal, the 
plaintiffs ratified the acceptance of tho offer by ScratOhley. In an action by the 
plaintiffs for specific performance, it was held that the ratification of the 
plaintiffs related back to the acceptance by Scratchley, and therefore the 
withdrawal by the defendant was inopdrativo, and the plaintiffs were entitled 
to specific performance. It will be noticed that the question under tho Conti-aot 

* Ind. Contr. Act^ s. 200. * Story, 246, 

* Ind. Contr. Act b. 200 ill. (?>). * Solomons v, DatvoSf 1 Bsp., 83. 

« 2 Ex., 167, (188). * L. R. 41 Ch 295. 
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Act would whether the act of Scratchly in accepting the offer, would 
have the, effect of subjecting the defendant to damages^ it have done so, 

if he had mereJy accepted the offer and failed to caiTj it through ; but it would 
not necessarily hava done SO, for he might have sold. 

Doctrine applied to acts done by Directors. Ratification of irregular 
transaction by assent of shareholders."~r-There is, however, yet another class 
of cases which should be referred to, and that is the class of cases in which 
the doctrine of ratification Las been applied to acts done by dhectora of a 
C^xnpany when acting in excess of their powers. Such transactions in the 
conduct .of a Company’s affairs though in their incoptioii invalid, may neyer-* 
theleSB bo mad© binding, as between the Company and it’p; shareholders, by 
the subse<jub;pt ratification or assent of all the shai^eholders even though 
such assent be iudormal and shown only by acquiesconco. It must how¬ 
ever, be remombered that transactions of a Company , which are wZifm vires 
in the strict sense of the word, are no more capable of being ratified tlian ai‘e 
transactions which are void for illegality. This nmy be seen from the words, of 
Lord Ghelmsford in the AM'ury llailway S(' Carriage Company ir. Michel “The 
contract entered into by Air, Riche was not a voidable contract merely, bnt being 
in violation of the prohibition con tained in the Company’s^ Act, was absolutely 
void. It is exactly in the same eondition, as if ho contract ut all had been made, 
and tliereforo., a ratification of it is impossible. If thex'e had been an actual 
■ ratification, it could not have giveei life to a contx'act which had no exisW^ce in 
itself, but at the utmost it would have amounted to a sanction by the siiare- 
bblders, to the act of the Directors, which if given before the conti^act was 
entered into, would not have be^eIl valid, as it does not relate to an object within 
fho scope of the memorandum of association.” Transactions, however, which ai’e 
not ultra vires in the strict sense of the word, that is, which are not outside the 
powers of the Coqipaiiy, but are outside the power of any majority, however 
numerous, not amounting to the entire body of the shareholders, can b^ ratified. 
It is of such transactions, I now propose to refer to. As to whether in such 
cases the acquiescence has been m^le out, is a cpiestion for the Judge, and to 
establish it, it has been said, that there must be sbraething more than pi'o- 
bability, or eyen stronger than probability, thj^re must be facts fi’om which 
the inference of autboiuty may legitimately bo drawn.^ And again ixi Phosphate 
of Lime Go. v. Oree^v* it has been pointed put the direction which such facts 
Bhould take, namely that, “ in establishing such ratification it is enough to show 
circumstances which are reasonably calculated to satisfy the Court that the 

thing to be ratified came to the knowledge of all the shareholders who chose to 

« 

‘ L. K. 7 H. h., G53, (679). 

* Per Williams J., in Fitzgerald r. Vr'oeter, 7 0. B. N, S., 374, , 
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ratiwcation of the authority. 

fjnqtiire, all having the opportunity and meania of enquiry/’ And in Jehangir 
HustoTnji Mody v» Shamji Ludhay^ Sarjent C. J., has said that ‘“there can be no 
acquiescence *without knowledge of the cironmstances, but a knowledge of so 
n^ucli of the circumstances as would put a reasonahlo man to fxu'ther enquiry is 
sufficient, and the iacfc that he. makes no further enquiry, is the sti’ongest 
proof that he acquiesces, , ' 

. Acquiescence by Directors.—Instanocs of irregular transactions by Direc« 
tors being ratified or not, hay© aifisen most frequencly in cases txirning on the 
question, whether directors have borrowed money , in excess of their .ppwei^s. 
And on this question, the judgment of Wilson J*, in ^rwo^ v. is m^^ 

instructive, as laying down the principles of law, when such transactions, are 
sought to bo valid on the ground of subsequent ratification. In the particular 
case referred to, under the a^tiejes of Assoolation of a limited Company the 
directors had power, from time to time, without any previous, consent of the 
shareholders to boirow any sum of money r not exceeding Ks. 60,000, on the bill, 
bond, note, or other seeuxity of the Company upon such tenns as they might 
think proper, and had power with the sanction of a special resolution of the 
Company previously obtained at a general meeting, to borrow any sum of money 
not exceeding in the whole, together with Rs. 60,000, the sum of Rb. 1,00,000 : 
one Keimot advanced in 1879 to’ the Company a sum of Rs. 60,000; no previous , 
sanction was given to any of these advances, although a general meeting of share¬ 
holders was called on the 18th April 1,879, at which a resolution was passed 
empowering the directors in addition to the sura of Rs. 50,000 mentioned in the 
Artioles of Association, to boxTOW a further sum of Rs. 50,000. This resolution was, 
however, never confij^mied. On the 4th October 1879, an extraordinary general 
meeting of the shareholdtcs was held, at which meeting a resolution was passed 
sanctioning a mortgage to Kemot of the whole of the Company's property with 
the exception of a garden, to secure the payment of a spm .pot exceeding 
ps, 1,00,000 for advances already made and to be made, with interest at 7%. 
This resolution was confirmed and the mortgage was executed in Deceinbei: 
1879: Subsequently the Company was ordered to be wound up, and Kqrnot 
advanced a claim against the Company for Rs. 1,20,787. A shareholder named 
Campbell had, however, objected at all those meetings to the borrowing of money 
for the use of the Company and to the mortgage, but his; objections had l>een 
overruled. Wilson J., held that the transaction of the Company, if valid were 
valid on the groujad of being within the scope of the authonty of the directors^:^ 
or on the gi-ound of subsequent ratification.. That the principles of law appli¬ 
cable to this latter ground, showed (1) that any act in excess, of the Memoran¬ 
dum of Association is wholly invalid and cannot be ratified Ashbury By. Go. v. 


4. Bom. H. C. (0. C* J.), 186. 


M. L. R. 9 Calc., U. 



!',v ifdche,^ ,(2) that aw act of the directors uUta vires of the dir^toW tiilder the articl.^ 
, of Association, but not boyOnd the powers of a majoiity as restricted by tho arti- 
. , cles of Assooiation, stands on a different footing, and that sdoli an act can be rati- 
fled by a meeting of shai'eholders duly called/refwe v. The Union Bank of Australia^ 
:o . (3) that if the articles of Association rcstrict thd powers not only of the dii-ectors 

vK but 'of the majority of the shareholders, and those I’estriotioas have not been 
observed, so that the act done is outside the articles of Association altogether, 
, and I’irOS not only of the directors, but of the meeting which has done or 
Sanctioned it, the-act, provided it be within the scope of tha Memorandum, may 
, bo ratified, but thO' ratifioation must be that of the whole body of share¬ 
holders Phosphate Go. Greenfi That it w'as under tho last head that the case 

then before him fell, and as the acts of the directors were beyond the powers 
of the directors, and beyond the powei’s of a. majority, (because dealing with 
the question of borrowing, article 13 of the articles of assoeiation imposed re- 
’ ,,, strictions on borrowing, viss., that it miist be with the sanction of a special 
' . resolutibn previously given at a general meeting, and this expressly exclud¬ 

ed a subsequent ratification by any majority of shareholders,) therefore 
in so far as the borrowing was in excess, it could only be ratified by 
the whole body of shareholders, which in tho case of the Phosphate Com- 
, : pany v. Green, wna hold to have been given 'by the tacit acquiescence of the 

V,;. Bbarohoidera, who had full knowledge and opportunity to object. That at 
the end of 1878 the Company had boiTowed in excess of its bon-owing powers 
: : Bs. 13,000, and that tho resolution of 13th April not being a special reso¬ 

lution,' the validity of the borrowing under it must depend on ratification. 

. ; ;■ That although in March 1880 the report and accounts were circulated to the 
shareholders, which in April were adopted, yet there was clear evidence 
' that Campbell one of the shareholders had dissented throughout from the whole 
• j of these tran.sactipna, that it could not be assumed th.at he had ever intended 
■ to ratify any of the transactions which were done irregularly, and that the 
' absence of assent by him was as sufficient as the objection of all. The 
' learned Judge therefore found that the CxcCsS of borowing beyond the powoi-s 
tlofined in the articles of Association, #aa not good in the first instance, and had 
never been efEectuslly ratified as to all sums boK:x)wed within the Rs. 50,000 
limit, but that as to all sums borrowed under the mortgage within the 100,000 
limit, with all interests, the loan was valid. On appeal from this judgment, the 
Coiu-t without domurring to the principles of tho law laid down by the learned 
Judge held following In re Cefu Mining Company*, Waterlowv. Sharpe,^ and 
in re German Mining Go.^ that there was a distinction between loans which a 

' * Ij. B. 7 H. li., 653. * b- B. V Eq, 83. 

• 1. b. K. 3 Calo., 280. * L. B. 8 Eq., 601. 

• L .H. 7 C. P-, ^3. * ^ ^ i 



Company 18 empowered to raise under its borrowing powers, and debts whioh 
in meeting its current liabUities and in the actual oarrpng on of its affairs^ 
the Company or its agents, on its behalf, have contracted, and that the advance 
by Kernot did not amotmt to a bori\)wiag within the articles of Associatiuu- 
The decree of Mr. Justice Wilson was therefoi*e amended as far as it disallowed 
that poHion of the debt due to Kemot previously to October 1879 in 
of Ea. 50,000.^ 

Ratijacation of particular acts done by directors in excess of their 
general authority given by the Articles of Association, does not extend 
the power of the directors so as to give validity to acts of a similar 
character done subsequently .---This is exemplified by the case of Irvine V.. 
ITntQn Bank of Ansiralia.^ In that case on the i53rd December 1867, the directors ' 
obtained a letter of credit No. 160 for £10,000, and on the Hth September 1868, 
a leti<er No. 141 for £50,000, and stated to that effect in their report of the 29th 
O<.‘tober 1868, which was ratified at the half yearly mqeting of that date. Letter 
No. 150 expired on the 29th March 1869, but was renewed. Cln the 9th Septem¬ 
ber 1869, the directors obtained another letter of credit No. 163 for £50,000, but 
this act was never assented to or ratified by the shareholders. In a suit by thw 
Union Bank against the assignee of the right, title, and interest of the Oriental 
Rice Company to enforce an equitable mortgage which had been granted by the ^ 
Company to secure advances made by the Bank, which with interest amounted 
to £15,?96, it appeared that the tbeu actually paid up capital was never more 
than £17,000; and that at the end of 1870 the balance due to the bank was £8 ; 
aiid that the sums claimed in the suit had been advanced in Pehiniary 1871, viz, 
£10,000, under letter No. 150 and £50,000, under lettei^ No, 153. It was con¬ 
tended by the Bank that the limitation of the* power of borrowing was merely 
a limitation of the authority of the directors, and that it was not a limitation of 
the general power of the Company, or of the whole body of shareholders and 
that the acts of the directoi-s in excess of their authority might he ratified by 
the Company and rendered binding. Their Lordships considered that this con-r 
tention was correct, that it would be competent for a majority of the share¬ 
holders present at an extraordinary meeting convened for that object, and of 
which object due notice had been given, to ratify an act previously done by the 
directors in excess of theii‘authority; and that they would not have.been pre- i 
pared to say that if a report had been ciiculated before a half yearly meeting 
distinctly giving notice, that the director had done an act in excess of their 
authority and asking the meeting to ooniirm the report and ratify the act, this 
might not he sufficient notice to bring the ratification witlrin the competency of 
the majority of the shareholders present at the half yeaily meetings but that if 

• Kermt v, WcUton, I. L. R. 9 Oalc., U. * L. R. 2 App. Cas., 366 j I. L. R. 3 Calo., 280. 
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il)e object waft to the directors in future an extended authority beyond 

their borrowing pow(3rSj thefr Lordships considered that it wx>uld be an alteration 
of the provisions contairu5d in the artjVles which under those articles ho 

made by a vote of one-half of the shareholders. Their Lordships, however, were 
of opinion that there was no evidence to show that any sufficient notice of the 
eftoCt of tlie report, which was intended to be> presonted at the half yearly 
laoeting. was given to the Bhareholders so as* to lead the absent shnreholders 
to imagine that the directors intended to report that they had exceeded their 
authority, or that, by the adoption of tiny report to be la-id before tlie iiieeting, an 
act of the directors in excess of Iheb* authority ebuld^^^^b^ rendered binding upon 
the "whole body of shareholdensV Their L theretore, held'tbat the 

ratification of the report of the 29th October 1S68, did not authorize the direc¬ 
tors to ohtam the letter of credit,; Hoi^I 

£5,000 thereon in February 1871, and that the ratification of the of credit 
‘Ko. 150 for £10,000 did not authorize the renewal of it, or the acting upon it, a;fter 
the tehm origmaily limited had expired ; and that the ratification at a half 
yeaidy meeting of a pirticular act of the directors in excess of their pow ers 
would not extend the authority of the directors so as to do snnilar acts in future.t 
With reference to two appaixuitly divergent passages in the case at pages 374, 
375 of the report, Cotton L. J. in Grant Y. V^iited KingKy.^ 
expressed his opinion that being in the same judgment they mu:it be taken to¬ 
gether and that they appeared to. express, ‘' that power to do futii^^^ acts can¬ 
not be given to directors without altering the articles, but that a ratification of 
unauthorized act of the directors only requires the sanction of an ordinary 
resolution of or general Tneoting if the act is within the power of the Conipariyl^ 
Ratification of alteration in Articles of Association.— But the ratifica¬ 
tion of an unaathorizod contract by a Compiany is entirely cliflerent from the 
ratification of a qpntract which is prohibited by the ArtideS of Association. 
Thus wliere the ardicleB of a Company known as Thomson’s Patent Clraseby 
Switchback Kailway Company authorized the sale of part of its undertaking 
/to any other Company,'and contained a proviso prohibiting any director from 
voting in respect of any eontraot in which he was interested. The directors of 
thO Thompson Company on the I3th September 1888 entered on behalf on 
the. Company into a contract for sale of part of its undertaking to the United 
Kingdom Switchback Eaihvay Company, of which all the directors of Thomp¬ 
son’s Company except one, were directors. Article 152 'enabled the Com¬ 
pany to alter their articles by special resolutioii. On the 28th October 1888 
an extraordinary meeting of the Bhareholdors of the Thompson’s Company, 


' Irvine v. V7iion Bank of Ausfraliai L. R. 2 App. Oas., 366. I. L. R. 3 Calc. 280. 
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OP Tpk- -^tlT^OEXTY, 7^ 

a ’i^fi^liition, wak'.'pirapoi^ed “tiiiat the 
1.888,l^^et/ween tkevGdmpaiueki>e atid the saitt©^''i8 
fed'.' a^';- adop^d; '^iid'/tliatV the! and' tj*© hereby ' aiithorizod^-t^l 

y into ©jSeob the aamo agrcp^eal.V .■ i^he liDtido sjaTmnoning the 
6-^^d that ..the 'resolntioii wouli--^B© jm^osed,- hut, di;d not suggest ahy-.-.-ne'^-a^l 
the cpntmet could, itdt ho carried ii^tO : efect without the saDctioj;jt . ,0jj 
^ener^] The rosolution was pp^ased, but rw3t in such a 




it a.specml resolutron. :' . A suit wa;-s then by one Grant againtst-^^^ 


ihe two Gonxpatuee toTx‘Strar^ them .from caiTjing out thi»t,a^noment and Ua 
'^^'v ■'. was niovod'-for on the ground that the directors- of'^^^Wnipson’s 


had no authority to enter into the contract as i he arSole^-prrihihited a. 

upon;a coaatract he ' was intei^ested'. ' Mr. Jwtie©; '■ 

Ghittf refused an.hrjnnctiQh, and on, appeal it was’urged for the appellant ttiat i. 
the diroctors could not, being interrjstGd» make a contTRiCt which woolti bind their ^ 




Company^ and that a general meeting could not by a rrore ordinary resolution' 
afliriti that conti’act, for that U> do so wouM be an aiteration of the articles, 
whinh. could only , bo affoetod by special resolxition. Lord Justice Cotton ^ 
on this last point said; Thu ratifying a -parti culai' contract which had 
been entered into by the direetois without authority, and so mating it an 
act of the Company, quite'^'a different thing from altoiing the aIdicde 9 ,^ 

To giTo the directors power to do things in future which thp articles did , f.v}! 
nob autliQinze tV.cm to do, would bo .an altc/ration of the articles hut it is no 
alteration of the articles , to ratify a contract which has been mad© without ^ 
authoritj.” On the qh<^.tioji as to whether ■ the contract was a' nullity,' 

Lordship said, There was a contract entei-ed into on belialf of the 
though it was one which could .not be enforced against the Company, 


100 ]>.rcventcd the directors from binding the Company by conti'act, but there 


nothing in it to preroiit the (/ornpany from entering into such a contract.’’ X^ord’ 




Justices Bowen held that the Company did not purport to alter the limits of 


aathonij ,giren geneiaHy by the articles to the directors; that, althoagh tlio, 
articles did limit that authority, yet there was nothing in them to preyent 
Company from gi^dng special power to the directrOi’s in a particular ca©e as to ^ ^ 

particular cot tract; the Company having adopted the contract at a general ry V 
meeting mwda it their (;wn, wl ich was a ratification of an unauthorizod/act, not 


an alteration of tlie artiele.s.* 
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Eow' aulliority may ]:>q revoked'—May b© 

i^;rev.ocation--r4ovieral'^^TO^ applicable'; to fOl'c^sM wbQwi ii^&fc| 

;!p; at uU—Exceptioo -wiioi^;- authority ’it coupled ' •v^'fan; -.os^ 

^' ■' revoKod on roasOnabiW' uptice-^Wba^.'.iB ’ rEasou'aWe/ 
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. ■'■ '■■■■ ■ \ ' .V‘.''' . " ll'r-'fi'', .-p 

«d-:—Tlj^'.feBt; 

by ■'■''» virevpcati™ .; .bp;’ fcUt>‘ ; ^^’^',,..^j 
■ ihfe tot piacB is of'tl!Lei«^''ibf v'tbe''- 
;ised billy -SO; loiig' 

fcberefore is, that ian toy btf ;:', 


iPe'''tioatto;’ ;«>(*»■' be .;;;;ia^e, is ' 

^pfipt'ipal'i' ' iuaBmtiicli as tbe autbority' xii 
pjprinoiiuil iiud for to 'btpettt^itiolb.ws'tto^^ ‘^^serci 

pT-iiii-ipal ttdesiih-a. ^)ie ^'aea’al;. 

pfct tonltia tiul by tlio p i acispal reVok^g: hiH authority^' ; „ . • 

Si' " Express or unplisdi-^Sbeii ;i reyooati<)ti may be oitlior cxptTJse, or implied 
S§;c<m.lact.2 Esptos Torocati&i may be givem~ettber. in xvrffcing by ■ bjrxn^i'oj-, 
J^fermal totr^iit, btit it should ■ be cleai- ijnd tnmustatoblfi- ..^t' 

1)6 implied oithep-Tby'nifijtoioe froni tlie coiitents of, the conti’act of ageno^j , , 
I?' bp: fcQjn., as Jxai.been siS^l, the condnet of the priiuripal., ■. . , 

"Sxp^€SSv-Ti^’'■■is^litoliy give totanocjs 'of express reyocatron, 

.v'bbut oue toy be foahd m ffto^^^^ one Wtoson raquosted a nian 

' : named Rnrst' to sell '.l^r him a piptbf tod om the esplomade Ln Ifombay at any 
b tote exceedixxg the price at whieb b Watson had himself bought it, agreeing to 
,', "give Hui'^it the agent, half the net pwAijlJOf sale as remuneration; and 

':''* Watson shoi-tly toer giving these dieBiitibntr Vrote to Hiu’st a letter revoking 
', authority giveni vvhich detter yyas •dnljr received by iTurst. Subsecjuently 
to this revoeatto; Hurst.who had sociired a purcbascr for the land, com- 
^ • r .1 r t • toJ 3 ! w«ivir+. tv«.« TiAh HiipnTifced bv him. Oh* a suit 


iMake^i Lall v. Jndiirputec Koivar 
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will not, however, applyVheve tlio agent has himHelf an interest in the subject 
matter of the 'agency, for in such case, the authority eafcnot, in the absence of 
an express contract to the contrary, be terniinated to the prejudice of aueb 
interest 1 Oh this point Hawkins J. in Bead r. Andenon,» whan dealing -with 
the implied authority in a connnission agent to pay a bet -which he had been 
■if;" employed to make, said “ As a general rule a principal is no doubt at liberty 
to revoke the authoiity of bis agent at his more pleasure ; but there are cxccp- 
tlous to this rule, ouc of ^111011 is, that when the authorily cOnCeri-ed by the 
principal is coupled with an interest on good consideration, it is in contemplation 

■ of law iiTOvocable, that iS. though itmay bo revoked.in fact, that is to say, by 

'' express words, such revocation is of no avail. In the present case the authority 

■ to pay the bets if lost was coupled with an interest; it was the phiintiffA';?)ii; 
security against any loss by rea.son of the obligation he had personally incuired , 

’ oh the faith of that authority to pay tlie beta if lost, the consideration tor that ■ ■ 

authority was ttie taking upon himsolf that responsibility at the defendant’s 
reeneat'. Previous to the making of the het, the authority to bet might beyond 
•' all dohbt have been revoked ; but the instant the bets were niade and. the oblw 

gation to pay them if lost incurred, the authority to pay became, ih my jndg- i.^ ,, 

' meat, ireevocable in la-w. In other words, the case luay bo stated thus. If a ' 

■’ priaei}>al employs an agent to do a legal act, the doing of which may in the 
ordinary counso of . things put the agent under an absolute or contingmit : 

ohligation to pay money bo anothof, and at the same time gives lorn an autlio- 
rity, if the obligation is incurred, to discharge it at the principars expense, tlm 
moment the agent, on the faith of that authority,: dpes the act, m bo incurs' .'I 
the liability,'the authority ceases to be revocable I he opinion 1 have , - j, 

expressed as to tho irrevocability of the aathonty to pay lost bets applies only : 

to cases whero the agent by. the principal’s authority :(hakes the bet in his own y : 

name, so as to berpersonally responsiblo for them,” That the anthoiity must ho 
coupled with an interest /o'r ffood consideration, is slievn hy tho case of BaUgh v. 

Atkinson,^ where the authority was held to be revocable on the ground of want y 
of consideration. . : ' ^ . . '' A, y, • 

y Coupled with an interest., meaning of.—The term authority coupled 
with an interest,” has been explained to mean “ an agi-eomeut given on .sufficient 
consideration whereby an authority is given for the pm’pose of socuriug some 

benefit to the donee of the authority.”* According to the case of Smart v. 


-'t'i 


1 


ill 



» Ind Coutr. Act. s. 202. Bristonv. IV-zion 2 Stark, SO, &1. Smmley v. Holland, 7 Vos., 
-28 Walsh r. Jrhiteoml, 2 Esp., 565. Oms,m v. Mortens, 10 B. & C., 731. Hirst r. 
Watson, 2 Bom. H. 0. 400, Fisl-or v. mior, 7 Moo, 527,; r. St ratten, 3 Jon, 

& Lat., (613). 

» L. R; 10 Q. B. D., 107. 

• c M. & w., 670 . ' 

* Btmrt VrSandars, 5 C, B 
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collocb the rents, and to take Rs. 42 r imiiaily’ out of 
' Tugi'ceing tliat if the work was done by-others, ho would give the maiiagei 
gen,Oration after geiioration the sum of money above inentumed, held that the 
mere ariwigcanent that the raanagf^^^^^ the rents, ' 

' v'^oaid not be regarded as giving to tiro rnoriag h'l the propei4.y which 


k/tormed the siibject matter of the agen^^ 

But save where ag'ent has an interest, authority may be I’evoked at 

any time before exercised,*-*- -Bat so;ve wheio^t^^ agem han an intorcwt in the ^ 
snhiect matter of tire agency, an agency niay be revoked ar any time before the 
anthonty btis bee^^^ exercised so as to bind the principal/^ 


Where, ho we ver,^ the 


e.nLiionty lias peon excruiisif^u ttu iiw --, , 

'f|';^r:/>a{ho is capabht of severance, in shoh case, iiotwHhstandijig it has been 


mm 

lii' 






'.’partly oxeroised, it rintY be rovo.ked as to the part uuoxorcised. though uot ua th, 
the part e,?rercii^ed.8 '■ ■ 

But 6u reasonable UOtietJ.—It has been said that a princii)al can jwobe ‘ ' 
■Jns authority at any tim©r if, bowever, he iptonds to revoto his authority, he 
. must do so defiaitely smd unmistafceably,*' and by a reasonable notice to his 
agent of his mtentiou so to do; othermse, he will render hiniself liable to f he 




agent for any 


dama,ae :resuiting fro,m want of suoli notice ® Jpiio measure of 


..c, 

such darnage w'ould he probably that the agent \yoirjcl be entitled to rcceho 
such compensation for loss caused to him from want of notice, as would natur- 


ally ai'iae in dhe usual course of things from such conduct, or which the 
principal and agent knew when th« (miitract of agency Avas ontered into, avould 
be the likely result of such want of notice- but comnens.ation -will not be grien ! 


il 


for any remote or indirect loss or damage sustained by the ivant of notice, hu 
it certainly Awuld include all expenses rightly ineurrad on their principal s 
account after the revocation and before it hecamg knoATO to himd 


Reasonable Notice.— “ Reasonable, notice ” is not easy to define; for 'what 


•is reasonable ir oi;,e case may not be so in another ; probably it ^ .such 


i.v.notico in point of time as would reasonably bo sufficient, under the emmmstan(u>.8 

pv', ■ " ... - t ' . , * ' -'...xi. ' .. 


£.,r . ... - --,, ,, 

of each parficulfiv.Otise, to woifu tho ng'snt iiot to i.noixi’ (.urt].H3r expoiisoB ixi tho. 
matter i>f the agenoy and to cease from acting therein as resrardod acts remain- 


JLilCliVlJWX V ^ V ’*•' > 

ing une-xercised- under the authority. At all events the knowledge of the revoca- 
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Vitihnuoharya v. Baninhandra, I. L. R. 5 Bom. 253. 
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• Ind. Oontr. Act, 8. 20". ,Soe Vlltham v King^iman, I B. & Aid., 681, per Lord .Fdlenbaroiigb ^ 

((■)83). Tayio'V V. Lcndkffy 9 Btxsty 4:9* ' ^ ^ bjVf 

» Ind. Oontr. Act, s. ?L>4. Watson v. Hursts 2 Bom., 400. 

^ BalaVee halt v. Indv.rpatee Kc/ivar^ 8 W, K-. 41. 

^ JjOV’i'ivg L Iv- 33 Ch. H., 025. • ^ 

® Ind. Con.tr. Act, s. 206. Sew howeve.r tho CB-se of Govindan v. Kannaramy 1. L. R. I 
Mad., 351. Malabar law but in wMoh blie fact of bringing the saib may bo tAakeu aB 
nobico. 

^ Beo Loring v. Parij, jaiipra. 
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rendered, that for, seven years or as long as Rhodes should coiitiniie to caiTj oh' 
bnfeiness at Liverpool, Forewood slioald. bo the sole agent at .Liverpool, for the 
sale of Rhodes’s. Coal, and that Rhodes wxmld liot enrploy any other agent at 
Liverpool for that purpose. There were stipulations in iho agieeinent y 

EliQdes should have the entire control over the prices and the credit ; 'yy | 

at wbioh, the coals were to he sold ; and that if F(jrewood could not sell a certain 
ainoiinr peiryoar, or Rtiodos coidd not supply a ciutaiu anio per year, either 
party might, on notice^ put o n end to the agreement. At the emd of four years / ^ 
Rhodes sold the colliery itself. In an action for damag 0 KS for breach of the. 
agreemont thereby occasioned, held that the actid.Tx was hot loaintai for '..x 

that the agreeinent did. not hind foe collier^^^ tp keep his chiliery, o.iv to do ■ 

more than employ the agent in the sale of such coals as he sent to Liverpool. ' — 
It was in this case contended that the contract coxitained ah implied contract 
under which Rhodes was bound to send coal to Liverpool, and that he had 
disabled him.S0lt fix)in performing that iniplieci coiitract by selling the. colticry x y 
out of'whieh, the coal might have come. Lord Cairns decided that he w^as anablc 
^ any implied contract that the colliery owner would not sell his colliery 

tmtire, poiiiting out that there were severe,i risks unprovided for by the contract^ •Vij 
piz,^ that Rhodos might have sold bis coal at planes otheiv than Liverpool, that 
^fdhe coal might have been sent,td Liverpool, hut the principal might have taken 
a view with regard to the price to be obtained for it wbich would hpv^e led him, to 3 ^ 
place limits upon the coal such as to prevent the agent selling any of it in one :v 
parlicular year, and the agents might have been 1 eft in that year without any 
commLssiOh whatever, although liaving coal in stock, because the principal might.^ , ^ 
have tbought it expedpm to hold the coal and wait for better prices; that the 
colliery owner might, by reason of difficulties raising with workinen, 01 * otliciaviso. : 
have cliosen I o close his colliery for a year or for several years, amd to 'wait for bet- ly 
ter times ; could the agents have complainod, of that P His Lordship pointed out, 
if all that was in the power of the colliery owner (for it could nob be concluded , 


III 


that there was any piwision in the cpntracd aga;ii|ist those risks)^ w was it to 


be assumed, with regard to the risk of the colliery owner not selling his coal 


elsewhere piecemeal, but selling the colliery itself to a pui-chaser, that there is au-4 


implietl undertaking against that one risk, although it Was admitted that there 


was no uudertaking at all against any of the other risks, .r Lord Chelmsford 


considered that ati mtention not iti the niinds of the parties, could not he 
implied to have existed, and Jigi'oed that .tk,) such implied contract existed; Lord 
Hatherley and Lord Penzance both agreed that there was no such implied 


contract, and Lord Penzance referred to the case of McIntyre v. Belcher^ a 


case where a medical man had bought a business and was to pay a portion of 

As 



> J1 C. B., K. S., (?5'li 32 I.. S., C. P., 254. 
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tlie profits that lie Bbotild make from it to the veiidor; aod after hnjrag the 
. bumriess he ceased to cany and the seller lo>$t a porticva of what waa 

practically the agreed price for which the bnainess was sold; in which case the 
•' \ ' Court held that there Was an implied obligation on the part of the purchaser 

that he would go on working at the biisiiieBs in order to make those profits. Bat 
his Lordship distinguished the case fium the one before thp Itoiisfyby poin^^ .K’; 
,, , out that in McIntyre v. Belcher th© bargain was for a delinite pilymcnt out of the, 
P^f>hts to be earned as part of the price of the thi ng that had heen originally sold , 
tohinij whereas in the case before the Houseythe bar gain was for an agency to be , 
carried on for the material benefit of Foreivood and B bodes, the selling price of the 






coal being at the sole discretion of Rhodeit; His LordBhip then remarked, that 


that ca^^e did not apply, the pnnoiple contaihed in. it ver}'' well illus- 
■V tralinl fclie great difference there was hetween the case before him and .all cases 


: iri which, in the words of Lord Chief .Tiietice Oockbnrn in Btirling v, MaitlumV- 
the Court has held that the defendant is bound to continue a. state of thiug^s 
w'hicLis pecesHary to the carrying oat of his own contract.'' Lord G’Hagan 
: - considerod that the admissioa of Bbodes's right to vsell the entire prodace of his 
opliiory in other roarkets, or to cease the working of it, or to put upon his coal 
prices making it unsaleable, practic^ally iiiToIved also the 'admission of his riglit 'M 





ft;' 



to dispose of tho colliery itself. 

Oompengation for revocation of agency for teed period.— The tdaim 
for compensation for the revocation of atx ageucy for a fixed period, of coarse 
depends on the terms, and nature of tlxo cTjntraot estahliBhiiig the agency and 
HiC) acts and conduct of the paidies thereto. , As to this, and the form the claim 
should take, Melville J., in VishMicharya Bamchawlra^ m The remedy for 
the improper revocation of an ageuOy lies, under ordinary circumstances, in aii 
action for damages for breach of contract; % 8/ 205 bf the Contract Act, the 
principal is lioMpd to coriipensate the ageut, vf'heiirve.r there is an express or 
irapliod con.tra.(d. that the agency-shall 1)0 continued for any period of time ; this 
would probably always be the |ase wheir a Valuable consideration has been given 
by the agent; an action for damages might probably have been maiutamedj in 
the present case, v.diether a valuable con3id6r^dh>n was given by the plain 
(the agent) or not. In such an action he would have been bound to maim a 
lump sum as oompensatioD, and it would not be competent to him to lucuik up . • 
his damages into aimuH ii/dalinon^^ to bidug periodical actions for Hieir 
recovery/ In the ease cited the agent had brought his suit as for specific per- 
formaLioe of the terms of the contract of ageiuy which rel^tpcl. tp^ agent’s pay 


||',and remuneration, and had claimed payment for seTvico^^ reiidered lK>th before 
and after the authority had been revoked; the latter claim was based upon the t,v 


5 B. & 840. 


•'dy ‘O' 
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^PI^^g-:Word8-"bf ttowtj'i^'btli'ers, t ^riUy;'.-(^th 0 ;^) 

aHjp.-ieetuction in give you, geueraji'^^ 

MiKjrjgeniaiiDS^Ii, thb siimof'ihoi^^/'piifi^^'^'vri'Sxed ,in -writing :Prom out' 

‘Vitca.73.110t be, 

doubted thMli^ueh an ligreemenb to amenity, wheiJaer any servicen. 

Wiei*e rendeTe^l by tEe aniiuitaixi' or nbt^ yTottl^ , b©^ imdnni' '^Tacmn^, niiless jtib|^;^ 
were vahi^tble coB^erattoii for tlie promise^ the jcdlegati/m (of valuable con'f - 
mdcratioh being gi ven} ‘N';ere Gstabliwluid/tK^ plf?intiS:- woisid to recover?, 

hf$ rejntneration whether he porformed services or iiot/Md ; it= [Wctulti net b^f 1 
'lifi^esaTy to determine the length of time for which his servieesVwet'o rendered :'V\ 
ithe case wap; remailded to the lower Court to ascertain wh^h6r valuable co^if^;, 
'sfSeratton had passed/ That a suit.for damages is the proper remedy for the' ^ 
agent is^ also shown by the rbmarks of Sarjtmt J,, in Ntisserwhnji ^ 

VV; EOttunciatio^n agent,— The agency is also determined by the agent , 
r 0 i»?miciiig.th© .bujfc^s .of the agency, and this may W done before^^ or even aftej^' 
lie has aeceptod and in part e 7 f,o<iuted his coTmnisEion ; but ench last reMunciation 
njiust bo lufl^e .unddr.the gaxno terms as k) notice or damages, or if a rcnuncia-.' 
^.tion of ah -^eELcy.; for a fixed period, under the same terms as to compe.a-st^.iii.^u 
;as have been raferred t() above ill the ease of a revocation of authority by a 
piincipai.^ And’ in alf phibabilrty an agent abanclonmg tlio agency would be ( 
.considei-ed as having, rohOftheed without notice ; but generally it wouid pi’obiibl^ ' 
be not so if he abandoned when called a]ion to do anything which w^rs unlaw- 


Coia®jtetion of the bteiiness of the ageings. -“The anthorffy may also im 
terminated by tlio fcusinesB of the agency lieing compieted.* Tims, where a 
principal employs an agent to soli a particulHu? batch of goods, or a house. ,iad 
^^tbe agent- carries out suoli sales, and hands over the procccds’.do bis employez*, 
business of tho agency would be completed; or, again, where a clientem- 
J,plo^ an attorney to act for him ill a particular case, and the case is carried 
^libtdngh^ to final judgmeut, the attorney's powe; is at an end ; or if a man should 
'^%ell.gQod8 as a broker, tii.*-* moment the sale is complete he becomeB. 

qfficio^ But wiietber termination of the agency by efiux of tiuie is intended 
' io fall under this keadinif not deal' f ^orn tho Aci. Tlio rigorivy in such , cases 
yvpulddic a natural deatii, ;vad a:> 0. Cvuusequeiicc tho'bi.o.>ili;cS.s of the agentg' would, 


1. L. R. 6 Bom. 2C‘i, (283). 

Williains y. Ev&rett^ 14 i-'ast. **82. 

Ind. Coiitr. Act, ss. 201. 205, 200, 207, see Elsee v. f'/ai'a-arJ, 
157. 

Ind. Oonti\ Act, », 201. 

Blackburn v. Schohsy 2 Camp. 3-11, (343), 


T. ll , UZ,') Blex^k, Comm., 
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|panikt-:-ceaflet' W ^oi follo\v.ikati.tJi(j:'^rlc of' the. a^ftoy 

t<?in.^Tid; tljore in% be stiH spni^avS^^ be;dobe;^t:hong^^ tbe p^iod; 
in^'iiiwe come to ft.n end. Inidaiicea ip'.cjiBes where one h^ 

, J; .yajl'pd'inted anoi.her Iris: agent, durkig such time as he mAy ;b© n.way from liidiaj.aiid 
^^W'|ftich an agency ■wonld,'-irrespective of the work being cai'iied. out, be termTuated;; 
fef fr|‘'^Iie rctnrn.p? tbC^p^ or wfrere there is a parfrcnlar naagc in ihe '; 


pft:’’iarticrafi,f trade, .in wbrcti tW.agent is cmpiQyQd, to the offecfc tiiat ap autborit.y.. 


bhy or sell shall continue' for a Hmited time pniy, , the naere lapae^ .of time 
cM'.' .hasheen held to oporatemfh xeyocaticm of ; .And ns ho man mn 

Iff'.’'i' bechne agent of anothh^,. withont^frhht other’s.'hdll, where tho. will.' expressly 
f(|''%,'. 'declares that fthp one ..loan is , to;'become'the agent of that . other for a fixed 
kC|A ;,'petiod onlyh>b^a^ to be clear'.ibat upon the expiry pf that pei-iod, the ' 

:eiicy immt expire. 


IyflfL'.' ,■. By the death Ot the princ^al—The death of the princ^al iB also aiKfther;,, 
J..h^^’&ans by,W^di the agency , is put . an'end to.^ In socb'base .thei'e is , no- en^.frr : 
ili'/r'dhe' agon^^ executed by another presuppos^ th®"' 

:^£a-,'at;'ihe tiihe of the exc/iutipn c)f the authority, to be abi© .to do himself. 


the act dolo^ted to his agent; for the agent is put into the p.laee and stead of 
, ; : the principal, a.nd is to act in his name.^: Therefore unless there is something 
: ; ' ■ ill ibe nature of tho authority to keep it alive, it rrill nat.uraily cease. But 
■ nevertheless cd'thou.gh the general I'lile is that the death of the princip.'n termi- 
nates the agency, it will not de so, as again.st the ag-ent until such death is 
known to him, nor as against third parties until it is known ..to them.* .But 
'' 'v^'"’ ^'wliorc, as lias been above Stated^ there is something in the nature of the authority 
; to keep it alive, it -will not'nevertheiess ternrinate by the priucipaFs death, as for 
^V,,, 'instVuice, where tbp authority given to the agent is conple.i with an interest in 
. '' the suhjeet, of tl>o business of the agency.^ This is in accordance with the' law of 
■ England,® and ahliougb it has been said by a learned test=^writer'that si 2©^ 
vb only applies to voluntary revuications. yet it appears th|l. it was not the intention 
I i' -'^ of the framers of the A rr to make .this disti nctioii. Section 20^ the nrargihaJ 
' , ' note of which is •Hermiration of the agency ” deals with revocaticn, rcmuuei’a- 

' tion and other lerminatioii.s of the agency, md gives the general rule on the. 


' Pi.,'fc« 7 i.s.ui V. 4 Cainp.,' 27 ?'. 

^ lud. Coiitr. Act. b. 201. ^ 

® Combe’H caso, 9 Co. 7 n, 77 , Comyii’a Digest. AwMiority n.’’ 

♦ Ind. Coiitr. Act, s. 208 . Act V II of 1 .SH 2 , s. 

» .■ ad. Cunfcr. Aet, s. 2u2. 

• The King v. Oorporatton of Bedford Lavel^. 6 En.st, 351 ) and Story on Ag., son also 

2 Konfc'& Comm,, Loot. ‘Id, 645 *t 546 j see ]lo^vover tilic distirictio-n drawn in Lepar v. 
TV:,'‘;'nn, 2 Yqb. & B., 51 . , 

’ MaciMO on Gontr., p. 157 . * ' 
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siibjoct, Hubjrct to the oxecptious laifl do^vii in the .sections ■which -foilovv it 

referring to the ‘‘ torinw^^ agency.'’ Seotion 203 no cioiiht 

the revoeationof an agency, aTul (KJiitains a direct reference to s. 202 ; and in 
snppr-i’t of Mr. iVIacrao’s view, tlier‘0 U tln^ fact that; s. 202 does not run, cannot 
in the absence of an eiscpress contract be terrniaatod, eithe/r by the principals 
voluntary poioer to revoke^ or his death, or to the pr^^^ 

interest.” Bat on. the other hand bc»tli sections 201 and 202 deal with th%/'\t^?j 

teiniination of the agerj-jy j ” ami therefore the words of s. 202 are hroad 
enough to in<^lnde a terinmation of the agency by death. It appears more- 
over from the illnstratunm tp section 202, that it Yvas intended that t)io ’ 

tsectioii shonl(.i deal with the ease of a termination by deatli; ami it would there¬ 
fore appear that the w-r)rds italicized above^ carelessly omitted froiii s. 202^. 

It is therefore siibmitted that the law in this country is llie stnne as it is on 
England oxx this pomt m where the figc/'t has an interest in the aiTtluv/- 

ity, he i.s no longer an agent as to sxich inteiT^st, bat a principal acting in his Vf' i 
own name in parsnance of a power limiting his interest; and the reason on 


. ,\vJiich the general rule is fonnded, tlier^^^^ The words -‘has an ixiteinosb 


'Mv;;' in the subject matter of the^^a make it, I think, clear that there must bo 

an interest in the subject mattei? i tself, and not merely in tlie execixtionof the pow'er. 

A Avatrant of attornoy to confess judgment has been ho]{I in England not to bo 
in the sense of the lavv, a povver coiiph.‘.d with an interest^ and though when i 
Mt has been given by two persons, it is re’mlccd by the death of one of them 
yH when gii'en fo two peri^pns, it is not I'evoked by the death of one of thcm.^ 
Partnership ternainated by death. —The rule of law with regard to’th>o 
death of a paidner,,,i3 that such death terminates the partnership^^ but this ^ 
also would be, where one partner is acting a.s the agent of the firm, subject to 
. the to notice laid down by s- 208 o.f the Contract Act, or at least ai^ fat' 

•old existomors of tlxe firm are concerned where however the agency is terminated 
by the death of the }»r.mcipa], the agent is nevertheless to take on behalf of , 
the reprevStiitatives of his late indnoipal, all reasonable stops for the proteotioii 
and pi’eservation of the interosts entrusted to him,^ Thus where the subject 
of the agency between the agent and his late principal, is tlie sale by tlm 
latter of horses entimsted to^M for the purpose, thx^. agent on notice of the 

such horsog until, 'b 


death of Ivis principal would bo bound to feed and .stable. 

¥nlh>r Vv Jocefyn, 2 Str,, 882. b 






. V .1 Oades v. IVoodimrdj 1 8alk., 87 
^ Gee V. Id Kdtitf 502. 

” Todd V. Todd, 1 Wih», 312. i 

♦ Jnd. Confer. Act, e. 253, (cl. 10). 

^ Chunder Cimrn Dutt v. Eduljee Cowasjee 
Confer. Act, s. 264. vM 

Ind, Go.ufer, Act, s. 209. 
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BijneCy l^ li. R. 8 Calc.j 678. See also 
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■s^ct-'^•0^Cjl^^y^* ^\«rtcfe ;'i';’'''' ' 

- .-^^.Iijtfs.^l'eii&fltai^ ■■'■■ '^‘■'■■'!' ■■ ■:'■'■ ' ' :..':' ,: f';' ;■, '-'iji. 

'wvalA be teimTiiieted, but where: i tbe rtgeitcj. is jobj^ ■ 


; ,■ agetocT w^juKI oe ceimmawa, uur wuei w iwo j-****^ 

,be0ii •entrusted: "to two or mor^'priipateragefttp, tilb death;.of 
|;J.'.^;'vr>rill not jb^Taiiiiaie the age-noy ; .-has the receipt of OTie jcrofr fasitar ia^th,^,' :^i^>;:..'^ ' 
h of the others, so that should one dis, the other must accoautVfohtM' wittde,^ '''■: 

» 1*1 .j (A ^ T ^ ^ ^ ^ 1—1 s ^*l i" TV j'*k VI f\ .. ^ll-: _ f' ' e 


Sfirrv 


4v.V.VtliongU it appears ias.fc'.tbe buaijx?^ was traJisaeted solely: b^ the ono -who.i^eip, 

w goods ane -coHsigh^^^^ joint fa'-tors for sale, apd the sale is ,■.■ 


J-|\'dtit by one, that oiie.wiihbo liable to the pmadpal for th© i^cods,d||3^*^: 

,: .' By nngtmndne^ of mdnlkitfrA: farther mode in. .whicdytdi 0 ^a|^troj^:-^|:^V .3 :|- 
CMitarjniuated,.® bv ^tlie'prinoipal or ther^geat becoming-of un^^;;;:miiia...i^;.;i^^i^'';'l. J' 

■■ ■ ■ V;'^- •■'tho priirtdpail ;-th.e t,' 


'■" ftS-' i'egards of - 

"^;ii%i 'eaereiaea Iris autWity , implies the-exirtwice-of a.priucipHl who is compotent . 
r v !• . r __iis,, h4^nu«i-f • if, lift rBmftBibered tliat t 


■.te» ■■;;,■■ 


.'ffe.^feirform the work of the ag-ehcy .himseH ; fop it is to be reEaembeihd that the.' : 


■, 'il^f W’ of the agejjtis the act of the pri-ncipal, though earned out through ;idte sg^^.. y; .y. 
y' A no if tli 0 rcf(«-e it shauld liappeti ttnrt theypriue^ai/bea'mes unable to aefc, theii, 
the very thing which gwea existence to the agent’s ahthority to act is wanting'; 



^ Coni f. A 

“ t*otJUer d& Man^^f Uote ■, , 

** Laiffless y. €aletttU hounding ami Bhip^ng Co-, I. L, K. 7 Oalo^ 627. 
'Mnd. ContR Act., 8. 202. ; - ; . 

® \rinQr8 Abr. Aaiormt. 1C« 2»- Holtscoinh v. Ch. G£i8>, 137# 

® V* SftrVndey*},. 3 Wils.. TiJ. 

’ WMa V. Boni»^7 Tanatj, 4 flS. 

. ** hid. Confer. AcL, s. 201- 
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relationship bet’v\ eeri them must therefore cease, or«At all events be 
suspended. But the agent still has a duty to perform after the termination 
of the agency, to take all reasonable stepKS for the protection and pre- 
scntation of the intoi’osts entruHted to him,! this is a sinular duty to that which 
devolves on him in the case of the termination of t agency by the death 
of the principal and need not therefore be referred to again. Next as to ; 
uuBoandness of nimd of th^ agent, this also termumtes the authority,for it is 
supposed that his appointment has heen made on account of his skill and. 
ability aiKl intellignhce, and anyof ability or intelligonco would render the 
propoLVperformance of the business pf the ag'^’^cy impo^isible. The general rule 
that unsoundness of mind of either parity to the agency, terminates the agency, i;l|p 
is, however, subject tp this OKCT;pti(;:m, that the authority cannot be ternHne.f.c«:i 
to the prejudice of the agent m here he ha« an interest in. the subject matte^ 
of the agencj for having an intei‘cst he has a right to exercise the authority 
ill his own namoy or through his reprvesexitatives. , 

Knowledge of unsioundneas of mind.--Bat tfe torminatiou of ftie/au- 
thority of the agent does not so far a^, regards the agent take idfcct before it ' 
becomes known to ,him, or so .f'^r ' rp^ards third persons, before it ^becomes 

known to them. / ir'"';.;'''' '■' 

Lunacy so found by mqdisitioni— It has beeu said by Mi\ Kent in his 
commoutades^ that the lunacy to affect the agency, must bo ©stablished by 
incjuisitiofiL; fo^^ neither the agent, nor third persons dealing with him under the^W^ 


power, have any certain evidence short of finding by iaqaisitioh of the state of' 


W. 


mind of the principal. This, however, I do not, ,t|dJik, is noceasarily the oaso 'i', 
■ in this country.' \'^ ■ ■ "■ 




w$ 


Knowledge or notice of unsoundness of mind. —As regards the question J 
of notice of imsotindness of mind being necessary heforo the aiitbority can be 
termmated, the case of v. may be referred to. dii that case the 

plaintiif was a tradesman, with whom the defendant had given his wife autlio- 
rity to deal, luiving hold hop out as his agent and a.s entitled to pledge his 
cindit. Subsequently tiio defeiidant became insane, a.ndw'hilst the malady lasted 
his wife ordered goods from the pi?iintiif,. \vho accordingly supplied them; at 
the time of so supplying the goods, the plamtiif was unaware that the dohm- m,; 
dant wss insane ; the d(jfendant afterwards recovered his sanity, and thoi re- :? !!; 
fused to pay for the gnods supplied. an action brought against him foi' 
their value, he set up insanity—held, that althoTigh insanity termmated the ^ 
agertcy, yet it was not so whoa the authority i.s given before the lunacy and of ^ ^ 
which third .persons doaling with the agent had no notice. On this point of notice, 






* ind. Contr. Act, s. 209. 

“ Tnd. Goiitr. Act, h. 20.1,' 

® iiid. Gontr. Act, % 20S. Act Vll of 1882, a. 3. 


^ Tnd. Contr. Act, s. i02. 
> Vol. II, (>43. 

* U H. U, D., 60!. 
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have any control or disposiag power ovei' Ms properties as therefoi'c the priB- 
cipal is mcompeteiit after his insolvency to exercise any power over the subject 


matter of the agency, he caimOt antliori auothei* to do so^ since this wo tild be 


to allow thr’detwattA-e anthorifey to be strpn and more extensive than th.e 
' original and pinncipal aiithority, which^ it is said, cannot be.® It is however . ^ 
more vstrictly correct to say that the insolvency of the principal tcnninatea'tiie . '<M 
authority of his agent tonchiug any propex’ty of which he is divested 

'V ' by tho insolvency. The agency/•however, is hot terminated, as regards the 

agent until the fact of the princij3ars insolvency beooiaes known to the agent, /i/td 
;i, and as ix\gards third p known to them,® But acts done by the 

agent in the business of th(ragency before he hasof the insolvency, wiU ,> . 4 ' ■ 
h, not he aifected by the insolvency evcni though the pinncipal be adjudhrated o-h 
insolvent piN 3 viously to the^ a Tims where an agent was 

'' sent over to Paris duly authoiizod to coiDprornise a debt, and tK^ing xso autho- , ; 
rized, eomproniised the d< bt; but pi'evioxts to the date on vdiich the comproixo'se ; 

|| ?,r/ actually entea’ed into, the perBon's aut-horiaing the ti^ansaction became .baijk- 


v\i\i 


rupt, which fact Was uijknown to the paituer pompiomising; it contended 
that such bankraptcy determined the anfchority. Lord Chancellor Eldon in 
delivering judgment said h There was I roxixeinber a case before Jjoi’d Ken 3 ’'on/ . 
vdie.ro a power of attorney wah sent out to Inxiia, and the attorney, after 

il . . ' V.' i.. 1 ^ ^ i ^ -I LT \. _ 'L _ __4''' 
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death of the principal, vvhTch happened in the coiintry, acted under that power 
without notice of his death. Lord Kenyon, uiideit these sup., 

poi’ted the acts of the attorney. I think that is an authority upon which I xnay ;v;y ■ > 
dOcide the present case, if the agent had no notice of the bankruptcy.’’'* 

Notice of Insolto what iS' sntlieient notice, to the agent or third ; v 
parties, it luay be pmosumed that the notice directed, mider s. 82 of the Indian 
, . Insolvent Act, to be published in the Gazettes of tlio respective Presidencies 

within which the Insolvent Courts are held, would be sTifticicnt; or if the agent 
or .tliird persons were aware of the order of adjudication before this, thou sncli 
kiy,)wledgo would be sulTicienfc. As to this question, Sir G-. Meltish L. J. says, 

*^tt appeal’s to ub that if a per^son is proved to know facts which constitute an 

>d to kTuivv facts from which a 00111 ^. 01 * a iurv. 01 .'^^ 


act of bankruptcy, or is proved to kxiow factxS from which a Coui't or a jury, or i.'pf,; 
k'/" 'any impartial person, would ruttarally and properly infer that the act ox bank- 

ruptcy had been committed, he ought to be held to have had notice that an y' 

^ct of bankruptcy had been committed, and that the Court ought mot to entoi^ 
upon the enquixy, whether he did in his ovni mind believe ihat an act of bank- 
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V. Shosln Motion Palj 0. h. H., 88D.' 


Vadodik rt: 8pm-iy I, L.. U 3 Bom,, 

' "' ' ’ 

• Varlcer y. Smithy 16 East, 382, (386), per J^ord EUonborotigh. k-; ^ -V’y ^ '!■ 

^ Ind. Oontr. Act, s. 208. / • ^ ' 

Px-par{e Mcl}()nnell, ^\x6k, ^ ^ V 
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THE LAW OF AG?.NCY. 



if . rtii)tcy bad beoH ^oixirnitfced, dr whether ho did in his own mind 




/,> / inforcncG that the bankrupt intended to defeat or delay hi« creditors. 


draw the 
A person 


, may be proved to have had notice that an act of bankruptcy has been coniinittedi 
either by proof that he had received foTTual noti('0 that an act of banki^uptcy 

' 


has been committed, or by proof that he knew facts which were siifhciei.it to 
inform him that an act of bankruptcy had been coininittecl If he is proved to 


have received a formal notice he is hot allowed to escape from the €:ffeot of 


f having had notice by saying that ho had not read it when he ought to have read 
it, or that he did not brdieve it when he had read it; and we think if he is 




' . proved to have known .Eacta which wei’e sufficient to have informed him that an 

act of baukraptcy had been copimittod, bo cannot be allowed to eeoaiJe from the 


im 


effect of having had notice by saying that be did not draw the natural infereneo 
from the faots.”‘ In this country the agency is only detei to inod, at; has been 
iS^en, on the principal being adjudicated an insolvent; and therefore the notice 
in this country is not one of the act of insolvency (or as in England on the 
act of *banki*uptcy)* but of the adjudication, still these remarks of bin G. ' 
Mcllish are useful as showing that neglect on the part of the, agent or third 
parties to make proper inferences from their knowledge, will not effect the fact 
that notice has been received. 

Agoncy with interest not terminated by principai’|s insolvency.—Tho 

exception to the rule that the agency is terminated by the principars being 
adjudicated an insolvent, is similar to the exception allowed in the case of tha^ 
■vlt*;' like termination of the agency by the principal’s death, and unsouudness of 
’■'f;.' ipind, namely, that whore the agent has an interest in the subject matter of the 
agency, the authority cannot bo terminated to tho prejudice of that interest.* 
A further e.vcoption is that where the agency is oroated. for the solo purpose 
of doing fornial acts which tho principal would have been hound to do irre- 



y spective of his insolvoucy, the insolvency of the principal would not revoke such 


g an agency 


Ageut^S insolvency. —Although under English law the insolvoucy or 


rather bankruptcy, of the agent is a detorminjiition of the a.gency, save in cases 
■ ^ ' where the authority is merely to do formal acts which pass no interest, the 


/ ‘ performance of which is incumbent on the agent,* this does not appear to he 

^ ■ . _ j ... .. ^.1 1 ,^. 



the law in this country; thei-e is nothing in any enactmenu passed by tho 




* E9!"P(iTt& Sv^owhcill i'W 2Jougl(i?f b. tt. 7 Oh. App., 534, (54*)). ' . 

* Minnett v. Forrester, 4 Taimt, 641. Alley v. Hof srm, 4 Camp,, 826. ^ 

8 lud. Contr. Act, b. 200. Bell’8 Comm,, Bk. Ill, -Ft. I, Ok III. miot v. Turquand, 

L. R. 7 App. Gas., 79. , ^ 

^ Dickson v. Ewarty 3 Mer., 322. . ■ v fls 

» Evans on Pr. and Ag., p. 106, Robson v. Keimr, 4 Esp., 2jfi. AUejj r. llvtson, 4 Camp., 

326. . . 
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. ' UEVOQATJON OF IttF ACTHOlillT, , '' ■ 

y-. , • 'IP • 

althougli be may be entrusted with the receipt or price of' carriage, and 
is paid by commission, is not a broker otv trader within the meaning of the ' 
Xnsplvent'Actd '"v 

Effect of insolvency of agent on right of principal.^-Fotwitlistanai^ ' 
jug that an agent’s iusolveuoy presumably does not terniiniite the itgency, it,: 
•may e-ffect the uiglvts of Ms principal, nulosa tho agency is clearlj' established," 
for it may even happen that the piincipal has proj)erty in the possession of ; • 
his agent at the time of the latter’s insolvencj>-p^-for “ propei'ty in the order ' 
and disposition of an insolvent is deemed to ho, under certain circinnstances, . i 
his property and divisible amongst his creditors. Section 23 of the Indian , 
Insolvent Act enacts, ‘ that-if any Insolvent, shall, at the time of filiag his peti- , 
tion, or at the tinie of filiag the ]>etitiou on which an adjudicaitibn of insol venoy.si 
shall bo made, by theconsent and permission of the true owner thereof, have in'^ 
his possession order br disposition any goods, or chattels, whereof such insolvent ' 
is reputed owner, br whereof ho has taken . upon li im the sale, alteration, or 
disposition as owner, the same shall ho deemed to .be the property of such in¬ 
solvent, so as to becom.e ve.sted in the 0facial Assignee of the Ociurt under the 
vesting order; provided that no assignment or ti’ansfer of any ship or vessel 
or, any .share tliereof, made as a sficnrity fox by way of 

luoitgage or assignment duly registered according to the provisions in force or 
hereafter to be passed -for the Kxgistering of British vessels, shall fee invalidated 
or affected by reason of such po.sse.SRion, order gr disposition. . The object of tliis 
is, to protect the general ereditors of an insol vent against the consequences of 
false credit which might he acquired by Lis being suffered to ha,ve the poasessibu, 
power and disposition of pro])erty !i,s his owm, which docs not really belong to 
him.2 The principle is this,—where good.s are in the order and di.sposition of 
any person under such circuinstauees as to enable him by ineans of them to 
obtain false credit, than the ovvxicr of the goods who Las permitljpd liim to obtain 
false credit, must suffer the penalty of losing such goods for the benefit of those 
who have given . the credit.^ The purport of tho section lias been described by 
V 0, B., when deciding a ea,se under s, 12.'> of 12 and 13 Vic. c. 106, which 


is worded similarly to 8, 23 of the Indinn Act, “The lang-uage of the Statute 
.s(>ems to point to this state of tilings, in which the owner of .the property allows ’ 


the property to remain, in the po.ssession of another person, so that the other 
pex'son appears to be the owner, although not himself the true owner. But it 
also implies a power in the true owner to secure, his rights, to resume possession 
of tire property of which he is the owne.i’, to take it out of the possession of the 
person to whom he may have cntnistecl it, and which therefore, shows that ho is the 
. true owner, and the other person only the apparent owner.” Willes J., said “ that 


* Tn re Camplyell, 2 Hyde, 177. 

* MiUetc aud Clarke’sj Insolv,, p. 35. 


In the multey of Marshall; L L. R. 7 Calc., 421. 
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Ke^anki’upfc must luvre tlio so^e possession, oa-der or disposition as owner ot tBe 
septioii woxild not apply.” *■ It was in that case held that a dormant partner was not 
within the section. With reference to the construction of section 23, as regard,s 
partners, who are each general agents of the firm to carry onif'S business, it may be 
stated thus, if the poasessioa by one partner pf the goods of the firm is justifiable, 
tho circumstances are such as to show that his possession is for purposes strictly 
connected with the partnership, then the order and dispossession section vnll 
not apply; fm’ the goods are not in his sole possession, order and disposition ; 
his actual piossession is on behalf of himself and his joint owners. Thus whero 
members of the firm of A and Company mortgaged the live and dead atock, 
chattels and effects belonging to the firm to B, the mortgage deed stipulating 
that as long as there was anything due on the moi-tgagod property, the mort¬ 
gaged property should bo treated as the property in the order and disposition 
pf tho mortg.agee, and A and Company subsequently obtained further advances 
from B at a time when A was residing in England, the instrument of farther 
charge being 'signed on his behalf by his attorney, 0 and I) the two members 
pf the firm of A and Company residing in Oalcsutta remained in possession of 
the mortgaged property, and subsequontly became insol vent. The Oflicial Assignee 
entered into possession as did also B, Subsequently A, the remaining partner 
of the firm, returned to Calcutta, and filed his petition of insolvency. On tho 
mortgagee by petition claiming to he paid his mortgage money in priority to 
other creditors ; Tield that the gopds and chattels of the firm which were coA'cred 
by the mortgage and f arther charge, did not vest in the Official Assignee upon 
:^he insolvency of C and B.’ Pontifex J., in delivering judgnrent siiid, “ How can 
|it he said that in the present case that tho action of A in allowing these goods and 
chattels to remain in the actual possession of his two partners -was unjustifiable, 
there is no evidence that he did not retimi, indeed daring his absence he gave 
evidence of twp emphatic acts of ownership by executing the further charges 
through his attorney,” 

Order and Disposition clause.*— Where the fact of the relation of principal 
and agent is clearly established, there is no doubt that the order and disposition 
clause does not apply.® Not to enter into too great IcTigth on this point, I uniy 
shortly add that “ reputed ownership ” is excluded by a hemd fide, dcnmiid of the 

goods by the true owner, or an attempt on the xW'rt of the true owner to .seom-e ’ 
possession, although not successful.* It is also excluded by notorious custom.® 

’ Reynolds y. Bowley, h. Hi. 2 Q. 13., 4d9. , •. 

s In the matter of Morgan, 1. h. H. G C&lO; BBS. [807. 

a Rx-parto Boden^ re Wood, 28 L, T. N. 8., 174. Big-parte Buclc, re Farikus, 34 b. T. N. S., 
Ip * See em-parte Horns, in re Puiftnj, L. R. 8 CU., 48; eie-parte Wave, in re Oonrton, h- H. 8 
Ch., 144; ex-parte'Miy>vl.ague, in re O’Brien, L. E. 1 Oh D., 554. 




T'V- -■ . ‘ Ex-piarte, BiuoU, in- re Forhes, L. R, 23 Oh. D., 261. Oracrow y. Salter, L. R. 18 Oh. B., 
30. SCO. howoTcr, Barrh y. Trueman, h. R. 9 Q. B. D., 204; L. R. 7 Q. B. D.; 340-.^ 








s.mocMtios op t&E-"AV'^(miTx, 

in England excluded from apjdying ,wliei^ the property in the faanda .'v- 
% txTOt pr€^rty j- and tltisi was one of the gratinds of the 

.TheJEHM-s, however, in HngI>Htd now statutory authority- 




for this; the Indxaiii Ins<^^e^ Act is silent on the 1 

: 'fubjoct. There .are no reported decisions on the applicability of this mle^ to ^ , , -y 
/tjhis country; but tbe.qUi^tion was raised, I thinks in the insolvency of ■ Messrs;, 


' Qtiiwe and Company,; the decision does not deiA^ the point 

thP^" 


. ■ Theses is, however, lit^e doubt, but , this rule would be observed in tdae^ ’: - x 
■ _yoiw^ .of - »» agent ■ who; acting ■■ as^ is at the eame " time carrying 

for obhers a general or sp^ial agency business.^ The caeca on this pointy do- 
qided before tiho English Bankruptcy Act came into force, are numerous.^ It has, ,' . V 
' however^ bew .held in this cnantiy that the prii'criplo that a person who is under . 
an obligation to qouvuy property to another is, in a Oouit of Equity, a traatee of 




'J.' 


rooh property for th0 latt^, does not apply m cases where the reputed owner¬ 
ship clause of the Insolv^t Act is in question.^ 

' TonhiXIfttioZL of authority of SUb-agentS-.^Lastly with regard to the 
i;,^^teFtuination of tbo authority gr^ajted to a sufafiagent, who, it niupt be vemcinl^ed, 
is a person employed by, and acting under the control of, the original agent; 
such an authority terminates by the terminjation ^>f toe authority of tlie agent* 

For as the agent cannot after detoftnination of hxa o>vn power do any act per¬ 
sonally so aa to bind his principai, so neither can the sub-agent, 4 icting in his 
matoiuch as the source of his authority kas ceased to exist. And for tha 
purpose of ■ ileoidiiig whether his authority is terminated the same ruJ^,: as vV 
have beoh referred to above when dMKng with the tejramiafiQn of an agent’s 
power^ are applicable^to the caso of the tex’niination oi tha powers (if the aub- 
ageuM, 

S utiimfi.r y.~rt has tliorcfore been seen that an agency may be terminated 
by the act of the principal, or agent, or by operation of law, iiv,one or othw of 
the following raodes— 

1. By the principal revoking his authority. 

2, By the agent renouncing the business of the agency. 

By the business of the agency being completed. 

By either the principal or agent dying. 

By either the princip.al or agent becoming of unsound mind. 

By the principal being adjudicated an insolvoxiti 
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‘ Baukrnptcy Aot of 1860, b. 3, stib-s. 6. 

“ Seo In re IMletfe Estate, h. E, 13 Oh. D., (707). 

® Boddington v, C>istei!i, 1 El. & BL, 879; 17 Jar., 78i, TVmicA, v. Kedey, I T. R., 619. 
Carpenter v. Marndl, 3 B. & P. 40. Gladr.t‘,ii %•, jSadwan, 1 M. & ,S., 620. Pa,-nh'nn r 
Hurst, 8 M. &. W., 743. 

■* Bhui ar. Mutji v. Kavasji Jneatcata, I. L. R. 2 Bom., 5-t3. 

‘ iJiX Coiitr, Aot, 210, 
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K/i*-■' aboy^ei are'the only ^aotles' laidJ4ow^V.iW4Mliife^5^tj^^ 

|^|^'c/;ai'e;'..b^ otlier, ’fpuja.'iii. 

law.'to whicli it ‘may 

pteawiu -: 'I-^lJu^^v.'firstlj', to fee termii:ia^oii 0 r'ib.e ageaoy 
^^Tit--'(to''/ yviu'cb ;''fei;ib^^ in' 'pi^vioiL^ '. leges' 

||^^ob 41 y?,, tc) teriiiii^tion''by ' the oxtmcfckm of the fiubjec®/ij^'di^rife>^ 

aubj.6^ot -matter 'may .take. p.laeB by an a<3t:b£^■0^^ 
.'jfeeyitable''ai^ 'tifcorm or jiood, or by the?: Queon-’^|'eJ^0jb4^®^; 

^^Byea.by ';a/ibre8ecm’evTO 'Hiich'',^ of ■ ago of a "wjhb' ia 

/'bharge-of • a^gaardianba-TOsrJtlwI^t-^t^'^^^ ward!s property^'^fel 


►wor. ■ would 'tliCTefo.ro- fall "age. ‘ 

e not-as. I .h^yo. said exp^essly^■proTit^^^jpi^b^::t^ .'d..e'gi 8 latiire 
; iige;E^y, -.'bnt . iii,-.cas.es .-wliorefaii; iBCcid'oiitrh^ '■■ 
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^nld.atBelf becom^-^bid-niidt^ s. ..' r. .' '4 

ltevcoatio 3 i;;bf'.-!^^ —Act’^ of 78;9ce^^^ 

at '. a.- trust cnmtod-.by ;wdll'tiiay be'rey^kedv&it.t^^^ a testator ;•■ thafe^ 

trust otlurr\vi 8 e cimtod cim; be ' '■ '''■•r'\: 

(o) wdiore all the benet^efaries arev'rbinpetent; to eoBtract—by tb 


a‘ nOh-tesiaiUe)ita*in rtiEttuii'r^.e.ti t iw 
■revocation .0x"pi:es3ly-'"r^lfe3:;^fe4l'^,^i 
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As to tho places; in latilain which this Aci 

page! 52 i3ii'j.>ra. , 



of—Gh3hfiral, 

jc^i' ■■■.aiiihortty —Pow^ 'int^denMp^-fcr .■ saithoridesj 

ii--^Rale of const^ractiou—tPofwer& - .'neoeseat'y,. oiarti* 

_ aad GbmfAata3----MooJcf3eah8— . agenfer-Aokuowledgfjne 

agents—IL ■ Kvoryjl;ii.Tig jafstified by 

'^i'-'. '^'■ ■/^ not' incidental bo'fl^pse'ln written coixti^ac-t not introtkiced by custom —Knowl’ 

, '^^'.ot u^jgo—Exception in isiecH of mpjisEfiiitnb . V”, . r.ulcf? derdb 

' froibi^WLcn'oral-eVidenob ^)f—IXsage bow , peov^pd—Time bargains- 

ffj /■ I "■ ij ■ ? ^ - ' ■ i b-11 'i >'' i' I ^^ ' ' "' ’ ' ^ '''' H 

11-Powers emex'!s^Gii.cx-^,M^)(Si^^ on wHch'of ahip^j ppworf»-m ; 
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The natiire of the authority*—aiLthun^ is m it/s uateo 
express or impKed ; It is said tb be ^e^press; is spfjken or 

It is to be impliod; when it is tc) he idferrq#! 1^^^ of the 

case.; and thii^ spoken or v'/ri.Hej%'or'tho/a]^n^ry poin.’SO;^ 

accounted as circumsfcaBcef^ of the case^ It may lie f^oin thq 

, c^ndact of tlie principal, a?i from pireTioas employtonfc.m giiidlar;M]^* fi^ 
adoption cff acts of "a like kind from tacit oemsent or aw^iniesoenco ;^ or /]- iJ ‘ 

the Batnre anil cironnistnuces of a particular act done by tlie prinicipal J; 

■ Prnkermf t. Bt^k, a ptincipai having, pat goods iido a.bi^ker’s^hEai^: 

boiiitd by a sale Baisic by the broker wMiont autliority, becaiise ;t]k^. ^ sai^^ 

■ iibhe agont- could 'have them for no pur^o.se biit sale. ' 

■ ■,'■■,'■■ '.the fKJiivers vested in an agonf; are not so much a matl'm- olydS%:^.afi->.a. -matt^ 
f(lct to bo decided in each case in whici* a qnestT.en of agency 


ec LixP. 8 <ihQO.‘V'. Mohe 8 h Ohua^eo'Sin>ji ^SsLtsh^ Kd^iiinee Kooi’wmU't v. 
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^ Sii/Uon V. Tathamj 10 Ad. & El.. S 5 '. 

* Ind Contr. Act, s. 187 . 
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The extent of the authority. —In extent the authorit}-is eith^ 

or universaL It is said to bo Bpechii when it is , limited to a particular 
act, snch as to buy a house, execute or register a conveyance; it is said to be 
general when it is given to do,all aci^s coniH^cted with a partirralar trade, busi¬ 
ness, or eraployment; arid universal when it is given to do every act of every 
description that can by any possibility be done by the donor;! this latter power 
seldom occatrs in practice andh requires no comment. Lord Ellen borough has 
Viefiiied a general authoiit^^ not importing an untpi^iiiiied authority, l>ut, as 
behig 03 d:c 5 deri ved from a m. altitude-of instatioes.''^ 

Secret Limitations.“Biit whethexv^^ &^^ be Sjyecialhr gener^^^^ 

between the principal and the agent, the former is only bound by nuch acts of 
the latter as are 'within tloi autlioi.ity given; bat a>s betoveon the 
au<i third parties where the power given is a general power, the principal will 
be bound by all acts of his agent within the scope of the authority which he 
iiliolde him out to the world to possess and no secret instruction, unknown to 
tlird jiersons dealing with the agent qualifjing in any way the ap>parent authority 
will be of any a,vail to save him from such liability : Bat as between the prin¬ 
cipal and third parties where the anthorily given to the agent is a special one, 
if the agent exceeds the special authority given, the principal is not hound by 
his acts, unless he has held hwi out m having a larcje^ 

some, doubts,dwliethor soeiion 237 of the Contract Act, wrniidwarrant this 
i , exception last mentioned, hut. I think the propoBitifui is ftiily borne out by the 
I' Case of Mackenzie, 'LyallY, Mbses^^ which is a direct decision on that sootion. This 
case will be found fully set out later on when dealing wdth the lialvility of the ^ 
principal tv> third parties. It is time, that th^^^ the J^idgc of the ; 

Small Cause Court referring that case to the High Court, appears, from the 
passages in Story a.nd Heat iiv^hich he has cited, to consider that even though the 
principal held ou^ the special agent as having a larger authority, he would 
ho bound, yet the decision of the High Co does not go that loiigth> 
and warrants, as, I have said this exception to thp rule. The principle upou 
•which this rule is basedC bemg that one of tvyo innocemt parties must; 

Buffer, by the fraud or negligence of a thted party, it is he -who enabled tliat 
person by giving liim credit to commit the fraud who should be the sulferer.^ 

, It follow's therefore from this that if the principal has not by acts or conduct 





^ Doerga Chum v, Koonj Beharee Vande^, 3 Agra H. 0> 23, Lo'ri’s Com. haw, Ch. VI, s. X* 
^ Whitehead y, Ohickett, IS ^00, {4:08). ' 

» Iiid. Contr. Act, a. 237. ‘ ‘ 

♦ Machen^^ie, Lyall ^ Go. v. Moses, 22 W. B., 156. hid. Contr. Act., s. 237. 

* Fkzerbert v. Maihew, 1 T. B., 12 (16) p^r,Boiler J. Gordon v. ./arncs, L. B., 30 Cli. Bfj 

249j Sir Hohert Wat/land's Case, 3 Salk., 233, Bolton v* Billersdeiu X Lord Bay, 225, 
Whifeheud V, Taclcett, ^kOO. 
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induced third persowB dealing with Ms agent to believe that the agent, whether y 
Bpecial 01 ’ gei-veral, haB an^ aixtlidrity other than that contained in or incidental ; 
to the power iteelf, or if the extent of the power is known to such third persons, 
then, any person dealing with vsnch agent xvonld do so at his risk, if it ehould 
turn out that tln^ agent has exceeded his power* And if svxch third perspri. 
makes no encniiry the extent of the agency xvhilst bemg aware that the'' || 
person he is dealing with is an age.nt, he will be taken to know the limits of the - 
agency.-** Thus it is said that who is clothed with ostensible 

authority, no private ihstructions prcTent liis acta within the scope of that 
authority from binding his principal. Whore hia authority depends, and is 
known, to those who deal with the agent, to depend, on a written mandate, 
it may be necessary to produce or ticcount for tlio non-production of, that 
WTitmg, in order to prove what was the scope of. the age.nt’s authority.® The. 
principle on wdiich a person, having clothed an agent with apparent autho¬ 
rity, but restricted it by secret instruct’eas, is bound (if the other parity choses 
to hold Mm so) to one who, in ignorance of the restnetions, contracts through 
the agent on the faith of the agent having the authority he see.ms to have, is 
explained in jF^reema^^ y. there it is said, ‘VThe pnhcipal do not ;| 

actually contract, but the person, who tliouglit lie did, has the oj)tion ?( 
preclude him from denying that he contracted, if the case be bi'ought within the ' 
veiy accurate statement of the laiv made by ^‘s namely, ^ fbe pei'soii 

means his representation to be acted upon, ' and it is acted upon accordingly; 
and if, whatever 0 , mahs real intention may be, he so conducts himself that a 
reasonable mail would take the representation to be true, and beiieve that it , , * 
was meant that he slmuld act upon it, and did act upon it as true, the party 
making the fep.tcsentation^^^w^^ be equally precluded from contesting the 
truth ; and conduct by negligence or omission, where there is a duty cast upon 
a person by usage of trade or otherwise to disclose the truth, may offieii have 
the Ksame effect.^’ Again as Lord Ellenbomugh points out in Piclcering v. Busk‘'^ 
Strangei's can only look to the acts of the parties and to the extoxmal indiciGi- 
of property, and not to the private communications which may pass between 
principal and his agents ; and if a person authorize another to assume the apparent 
right of disposing of property in the ordinary course of trade, it must be presumed 
that the apparent authority is the real authority; I cannot subscribe to the 
doctrine that a broker’s .engagements are necessarily, and in all oases limited to 
his actual authority; it is clear that he may bind the principal within the limits 


7 j,of the authority with which he has been apparently clot^^ with respect to the 



^ Levy y. Richardson, W, {Ylng.% (ISB9), 26. 

^ National Bolivian Navigation Company v. WiUorij L, K., 5 App. Oas., 209. 


2 Ex., 654, (t>63). 
15 East, 3S (13). 
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Bubjoct mattll'ainl tliBi-e would bo no safety in inorc,mbile trunsaofciors IE ho 

/cotllcl hot.’*" b ' .- ‘i-' ' '■■ ‘: ' ■ ■' • ■■'.bbb'b'' '. > • „ ,rr •, 'bSSb:'" 

Instances of apparent authorities.— In Nedd r. BMtijojrPoae Wedgo, 
th3 Duke of Boaaford’.^ ngenf , had a general authority to conduct the business - ■, , ^ 

jM-an .Inclosurc, to attend the nieeiings, and to ropre.sent the Duke npon those ^ 

dccasiGiis. The Duke gave him particular iiistructions, liraiting his authority - ’U!!.' 
as to orio part of the business, which reskieted him from oxebanging a certain 
wood except for woodlajul; but he did not coinmumcate his instnictions or 
those limits to his authority either to the In closure GonmdsBioner or to the obher , 
pa-rty, .although ho (hd so of the other party. The Commissioner 

aUotted lands, which were not woodlands, for the Duke’s wood, and the Lord 
Lhaiicellor said, that if “ the a-gont had acted mconsisteiitly with the iustrac.-.,„,;jj|;|j. 
dion.s which-he : received in that particular, heing a general agent for the 
purposes of the Inclosure, he considered, so far ; as ihis bacts woiit, they vvere " 
binding upon the d)uko.’’ Lord Campbell said the :Duko’s agent was a general 
agent for the exchangethe. secret limitation imposed hy him on tlie autliority 
'ol tbe agent niummBrhnicate^^^ to the other side goes for nothing.” Lord. 
Ootteubam ah.,o said “Having given this geiiofal authority can ho (the 
Duke) he hoard to say tb.at this authority was limited hy private instruction 
of w-hicli those who dealt with the agent knew nothing,” . Siniila,rly whore 
a ;European. firm amployed an agent id make purchases of jute for them, 
in tho bazaar, upon orders whfeb wore in, force for two df«,ys, and they 
imposed restiictioMS on their agent’s authority to pledge their credit,Which 
■restrictions' v ere ,not .made known to ■ thoso with .Avhom the agent dealt. The 
iVg-ent paid for jute purchased by his own cheques, but gave receipts for the 
jute in the mame of his principals. Onob of the youdors sued the European 
film i'oi'jute supplied, held that the arrangement between the principal and 
agent as bo credit not'being known to the jirbe doalens generally or to the parth 
ciilar dealer .sning, the firm could not cut down or iiroscribe the apparent general 
autlmrity by , secret ihpitati(ms:. aiHl of Avhioh the dealers had no , , 

'knowledge.* - So avhero A employed B to manage liis husiness a,nd to carry it on 
in the name of B ancl. Company, the drawing and acscepting bills of exehaTige he¬ 
ing incidental to the carrying on of such business, but it was stipulated between 
them that .B .should not draw or accept bills. B accepted a bill in the name of 
.11 and Company, held that, A was liable on the bill in the hands of an indoreeo 
Who took it without any knowledge of A. and B or the business. Cockburn 
C. J., saiiU “ The case falls within the ivell established principle that if a person 
employs another as an agent in a character which in-, olve.3 a particular author- 


Jnr., 1123; 0 Jur., 813, on appo^il; 12 0|. A F., 248, (273), 
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ity, lio cannot by a socre<i rcHervation divest Iiiiu of that autlioidty and Mellor 
J., said, “ It would he very dangei pTjLS to hold thajt % peiw ^gpilt 

^ apt as principal in. caiTying on a business and invests hinx vyith appai’ent 
authority to enter into contracts incidontal to it, could limit tl,iat authority by a 
secret limitatm^ inustrations o| this rule may be found in the 

eases of v. McGuire.^ And the rule has equal 


plication to the case pf partneriSf,^ 
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Extent of every a»Uthorityi-~'-Before entering into'the Eubjoct of tliQ 
powers wliicli are incidGnbd to eveiy authority, it will be* adyisablo to dravr 
.attention to the pai-ticular words pf section 188 of the Indian Contract Act, 
whi(;h section dealS) ' with the ex.fcent of the authority, of agouts. 11 will be 
noted that although the section makes no exqiress nieutiphxif the terms, ‘‘ geixeral 
or “ special’^, au^ the first paragraph of that spotion purports to defmo tho 

cxteiit of the atithoixty of a special agent, and the second paragraph, the extent , ' 

. of the fiiuthority of Si general ^gent. The authority given to a special agent, is m 
said to include an authority, to do eyeiy lawful thing which is px prder 

to carry the speoial authority into effect, W.liereas the authority given to a A/iwI 
general agent is said to irvclude not p.uly tjie last mentioned airthoi ^^ bat also 
one tc act in accordance with the usage of trade. From the first paragraph $1 
therefore, it might be inferred that n spyeW agent is not entitled to act accord¬ 
ing to the usages of trade; but this section must be remd wdth sy 1 which , n 


r >; 


enacts that nothing in the Act shall affect aiiy usage or custom of trade or inci- v^ 




dent of any contract not inconsiatent with the provisions of - the Abt,^ ^ Moreover, 
bTospcctive of this section, it is submitted that the words of section 188 are 
sufficient to include a'" custom of trade. For if the w^ds “ to do everything 
necegsary’b in the first paragraph of section 188 are construed to include 
amongst otlier necessities a right to act according to the psage of trade, no 
difficulty will arise. This construction has already in England been put upon 
the word “necessity^’ in Glotigh v. Bond^ Lord Cotteriham who in speaking 
of the nature of a loss incurred by a trustee, and remarking that a trusteo is 
not liable for loss oecasioned by an authorized investmfint, goes on to s«y “ So 
when the loss arises from dishonesty or failure of any one to whom tho posses 7 
sion of part of the estate has been i^ntrusted, mcmit-y^ wdiich includes the regiiJa.u 
course of business in administering the property, wrill in equity exonerate the 
personal represontative,” As to tliis remark, Jessel M. R., in Speight y, Gaunt^^ 


’ Edmunds w BrnheXl^ L. R.,'l Q. B., 07. , ^ * ly-, s , ^ ' 

* 21 W. R., 161, 178. ' 


f;;,' ‘ * f’^eadon v. Tinkler, Holt;. N. P, Gas., 586. Liadley on Parfcnership: pp, 1(^8, 169 (5tli. cd ). 

MM' *-3 M.v. * Cr., 4f»0, (497). • • - ■ ' 'MlMf:! 

» L. K., 22 Oh. D., 797, (751), 745 ..v-.'i,,,:. . .i, ■ .1- 
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The valtie of that; isirateineiit of. the: lavr is that Ti^ ^9’^ 

necessity,'iirlncih/incl^ .regnlai;;9o-axSi^ of 

'op^rtyf ■, mi^^'pretihg* the word -as^ being nathirig find 
the regidar ' course <jf -business.^ ^. HaTnig pointed ' , the. 

section 188 , : and taking it that no departure the law pf l^nglaii^ 

point has been, int^d^d^ it follows, that whaterer bte the nafcnl^ 
antbority, it is always, where there is no intctition to the; 

construed to.inolud^.an anthontj to do:— ^ 

1\ ' Every, dawf 111 thi^^ for the pui^ose of . icai:^ 

ehiecfc.*- ■ ■ ^ ^ 1^,■- 

II. Every lawful thing justilied by tbe various nsa^s .trade.h ^ 

III. In an emergency, all surh acts for the piir|mse of P^otcelin^, 1 
cipul from loss, avS Nvoiild be done by a person of ordinary prndencef^in 


ptoys 

^^Jlays, 


0 effect till?, authority.— Thus a merchant residiag in Isdia 
jy a person residing in EngiaTid to reeov^er in India a debt du^ 
may adopt any leg^d ;heceSBarj for tlie ptirivose of 

VO debt, and may give a valid discharge for the s^iine and when 
1 he may receive payrnent in any w'ay he may think fit,^ Sc an 
eh bv endbrscv^s to nTOCttro the diseouiit of a note or bill ineludes 


Ind. Contr. Ajcfc, e. 188, 

Ind. Contr. Act, e. Ibi) 

Ewingtonf 4 Dowl 


illustration to s. 188> 


^ Pickford 

* Barker v. Qreenwood^ 2 Y. & C., 114, 
» V. UarrMoni 4 T. i K , 177. 

« Withingio}t. r. Herring^ 3 Moo..<& P., 
’ BayUy V. WilkinSy 7 0, B., 886. 

• Hanley y, Scper, 8 B. & C., 16, (21). 






jail : bind 

po-wer tiv'seli, traBbJfen : pr mortgage a ^ip, iiwiiii^S ft'to; 
c rreiglrt' and passagdi'money, Brie J., smd, V It;i» eiddent th«^ 
ho ship may ■ be sttch,, that the "voyage wonld be loBt, ttttlegs am 
Id be oldained on the freighti ahd ' thdr& i« therefore g to 

,t the o wner, giving > power to mortgage in ample, wordHj.wonld 
ihoriBO a. xorin ciS mortgage' wellskno wn to be often needetl* * . -^gain 
th authority to subscribe a policy Ims an impliedto 
ecefisary foi' proonriug; Ihe-adj arthicntt and even to'eubmrt a dispnte; 
na,* : So an authoritj'ife bny rail way Bbares implies a powei' to do 
sedfnl to complete the bargain.^ It miist, Iv owe vex, be noted that as 
jBsbractton- ("srhioh will be dealt with H^eaitery all fonnal powers, 
ot attorney b,e construed witb atrietnoss, ahel tha,fc the anthoiity 


IncL Oontr. A^’i , s. 251. 

Willv^ V. Vahner, 7 C. B. N, S., 340, (869). 

Eichard^att v. Andersoii^ 1 Camp., 44, ,(B0te). 

Goodson V. Brooks, Oamp., 103, but soo Stead v. SrJ\ 

1 0. il. & B., HnUm v. Roi/le, 3 R. ISf., 500. 

Bayley v. U iacfug, 7 0. B., 886. 

Biory oTi Aj^oricy, paras. 68, 69, 87. Atwood r. Muimi-rigs, 1 B. (. 
V. BerMett, 13 M. & W., 74:i. 

Jardine Skltnirr v. Krithf-mnu Bourke's Rep., 43, Be't'nchiuidc- 
BhyMo, 6 W. K. 57. 

Ruyidto V. Sc ore! ary of States 2 Hyde, 25, 36, 44. 

‘ B}mjtfnzt7id }iytee v. Radh<t Chmi 1 W. K., 335, 

^ Olihcin V. Co'^kei X -'‘ich. & Lc*f,, 32. 
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aulhori^so the oroation of a pomaneut tonarc, of tho power exorcising 

no disposing powor.^ ISTor will a power to wanage as a land agent includG a 
power to grant leas<)s for a term of yearsNor can a land agent whose po wers 
to lease were confined to do so after consultation with his principal, enter into an 
agi^eement with a farmer to grant him a lease for 12 years, bat without eommunl- '.t§' 
eating to him the fact his power -was specially limited..^ Nor can an agent of an 
inmidar to whom the matiagement of a certain village is entrusted, grant leas^ on,,.p|i|i^ 
svM or on other pemhanout tenures to an;express authority so to do ;* nor has ^ 

the ordinary agent of a zemindar who has no power to lease, an anthoihty to sanc¬ 
tion the Qt//asvtransfer of a lease by a tenant to some third partj.^ Nor is an- 
agent to i^eceive rents authorized to receive notices on behalf of the lessor.^ Nor 
is a manager on behalf of a body of mohnuts empowered to grant xnocurari leases J 
But a has beenheld bo empowered to. alienate a rea>soiuiblo poriion 

of the property belonging to an if such alienation is absolutely required by 
the necessities of the management, e; g.^ for the restoi’ation of an imago or 
tenantablo repairs of a tcinplo.^ And it appears also to have heen held that 
there may be cases in which the grant of a putui tenure hj ^ shobait would be 
valid.^ But a power to exocuto leases Avill not include a power to inaort therein 
1 a covenant binding the principal to pay any costs of suits regarding possession of 

Nor will a inanageivof an ostate under a 
have power w'ithoiit a special authority to ropi^sont his i>rincipal in, suits, or 
charge him with the costs of defending a suit'bought against liimd*' 

|; Naibs, 6omastas.“Nor will a general power given to a naib authorize 

. him to grant pottahs for fixed rents nor can a naib with such a power grant 
„ mociirari leases,nop indeed does ho usually have powei* to grant leases unless 
K'v specially autliorized noi' can he distrain unless specially authorized^^ and it is so. 






Ty&h:i0inissa Yy Kafiz 13 C. L. R., 247. 

* CoUen V. Gardner^ 2i Beav., 54*0, (542). 




^ Gollm v. Gardner, SI Boav., StO. ‘; 

* Nur^arvanji Hormasji v, Narmja/rk Tmnhak Patil, 4 Bom. H. 0. (A. C. J.), 12. * 

^RaiMorareeDeheev.Bucha8in0,4^^^^^ 

• Barnet v. Skimiery 2 W. R., 209 ; batnow Und^ Act VIII of 1885, see s. 147. ^ 


Calc.,353, 



’ 8heo Shunhir Lall v. Dhitrm Joy Booreey 8 W. R. 360.-; 

^ Tahhoonis^a Biheo v. Sham Kiehore Royy ^ 

- • Shibessuree Dehia v. Moochporanath Acharjo^ 1.3 W. E. (P. 

Poomachundcr Sen v. Prof^mmo Ooomar BosSj I. L. R. 7 Calc, 

'' Bholanaath Sandyal y, Gource Pershad Moitro, lf> W. li,y ^iO, 

Goluchnonee Dahea v. Aesimooddeen, 1 W. R., 56. But under Act VITI of 1885, soe s. 187. 
Unnoda Pershad Bannerjee V. CViwicZer Det, 7 W. R., 394. Pwnchanum Bose rl 

Peary Mokun Deb, 2 W. R., 226. . . 

Oonya Tara Delia V. Puna Bihee, 2 yf, - 

Act VIII of 1885, 8. 14*1, (1), no order has a-s yet been made by the Local Government 
r under this section. Kally Mohan Roy. v. Ramjoy Mwndal, 2 Hay, 269, Alarsh, 2l:i2, 
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with, a gomasta; nor has a gohiasta with a power to collect rents only ^ any power 

-I ■ to distrain.^ But it has been hold under the old jeent law that a suit for I'ent may 

‘ he instituted by a gomasta employed in the collection, of rents or the management 

‘, of land on behalf of his principal without being specially empowered by warrant 
i ^,of attorney.* So also a tehsildar under the same act, had a similar power.* But 

as regards these two last cases, they are no longer law in Bengal as far as the 

; goi^sta or tehsiidar’s powers to sue ar-e concerned, as such an agent hannot 
. under Act VIII of 1885, s. 146, unless specially authorized, bring suits. 

. MooktahS.— Nor can a moktar under a moktarnamah giving to him 

: authority to defend a suit on behalf of a mortgagee, acknowledge the raort- 

: ■ gagor’s title, and that is so irrespective of the limitation A.ct of 1859.'* And 

it clearly would not be witbin the scope of his authority so to do under the 
Limitation Act of, 187? unless he is specially aiithorized.* Nor can a mooktah 
holding a power of atto.i'ney authorizing him to let and set and to deposit money 
in Co,prt, and to apply for documents, grant a lease on behalf of his principal 
with a stipulation that the lessor shall pay all expenses which the tena.nt might 
incur iu any litigation which might take place between.him and third parties.® 

, And where a mortgagee signed a moktarnamah in which he stated that ho; 
would abide by auy arguments which might he Ui'ged, and dny dooumente which 
might bo filed by the mooktab thereby appointed, and the mooktah siibsequently 
filed a writtefi statement signed by himself alone in which he admitted the 
mortgagor’s title, held that the wf-itten statement could not be incoiporated with 
the moktanamaih sp as to make it part of the document signed by the mort- 
gagee.'J' But where a general mooktah acting on behalf of co-sharers does formal 
acts to enforce the rights of Ms zemindar’s principals, it i# not necessary to trace 
back his authority in such case to the explicit sanction of eveiy single member 
of the family.® Nor can a mooktah under a moktarnamah given,by a purdana- 
shin lady declaiing that “ all hctsdonebyhermooktali, such as giving and taking 
of loans to and from others, getting executed deeds of sale ", bind the lady on 
' an accouat stated for a debt without proof that the money had been borrowed 

on the lady’s account.® Nor has a mooktar any implied authority to bind hi.s 
principal by executing conveyandes.'-® Nor will a mooktar empowered to 


‘ Kalee Goomar'Dues v, A^iees, 8 W, B., (Act X), 1. See Act Till of 1885, s. 141. 

* Meajan Khan v. Ahalli/y Marsh 834 ; Madho Singh y, Guneshee hall, 2 Agra H. C., 275. 

« Modhoorndmi' Singh v, Moran and Co,, 11 W. K., 43. 

^ tutchmee Buksh Boy y. Fanday lUnj^ei Ram, 12 

* liiTniwition Act, XT of 1877, s. 111. 

® JCeTiti i/y. Afoofc^a Da5ee, 7 W. li, 419. 

’ Lutohrnee Buhsh Koy v. Bmjeet Ram Pdndey, 13 B. I/. li., 177 ; 20 W. R., 375 ; 12 W. R., 


443. 

» Hurry Kisto Boy v. Motee Lall Kundee, 14 W. R., 36. 

^ Siidisht Lall y. Sheoharat Koer, I, L. R., 7 Cal., 245; B. R , 8 I. A , 39. 


Mohan Kooer v. AJoodhya Boss, 20 W. R., 119. 
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execute Ibouds in lieu of fox’iner debts authorize the execution of a bond to secure 
a debt already baiTcd by limitation.^ But a power to watch suits, to appoint 
pleaders ormooktars, to I'eceive after giving receipt money deposited and duo 
in any Court, to act in dakhil karij, to purchase villages with such money due 
under decrees, to file receipts, acquit-tarces, razinamahs and other documeuts, will 
not authorize a reference to arbitration.^ Nor does a power to sue authorize 
the agent to employ a vakeel en other than a reasonable remuneration.^ Nor 
does a power to appear and sue in or defend any suit, and to act in all such 
pi’ooeedings as the principal himself could do, authorize the agent to enter into 
a special arrangement with a vakil agreeing to remhnerato him according to 
the amount recovered.* 

Other Agents.—Nor does a power to liaise money upon bonds on, behalf 
of three persons, authorize the entering into a bond on behalf of one or more 
to the exclusion of the rest>& Nor doCvS a power to execute a bond in lieu of 
form^ir debts authorize a power to secure a debt barred by limitation.^ So a 
power to raise upon ship’s papers such ironies as the master should deem 
necessary for tho repairs of a ship doeSi not authorize the master to sell or 
mortgage the ship .7 Nor does a power to sell or mortgage for payment of 
debts authorize the execution of a simple money bond for the same purpose.® 
Nor under a general power to sell, assign and transfer can an agent pledge for 
his own debhil Nor does a power to purchase, include a power tb sell.^^ Nor 
does a power to negociate, make, sale, dispose of, assigrA and transfer Govern¬ 
ment Securities authoiuze a pledge of such Securities and the execution of a 
promissory note for the amount advanced.Nor can a mercantile agent, with- * 
out a power so to do, draw or endorse bills and notes, though the power may bo 
implied from circumstances.^^ Nor will a general authority to transact business 
and to receive and discharge debts, confer upon an agent the power of accepting 
or endorsing bills of exchange so as to hind his principal. Noi? will an autho¬ 
rity to^raw a bill of exchange of itself impart an authority to endorse it.^®. So 

^ Hwlfil Sukul V. Ham GoH De^ Hoy, 11 C. L. U,, 5Sl. 

“ Thakoor Pershad v. Kalka pershud, 6 N. W. P. H. C., 210. 

* Ke^hav Bapuji v. Naraya^i Sharnrav, I. L. R., 10 Bom., 18. 

^ Rao Saheh, V iVl Mandlik r, Kcmaljithai Saheh Nimhalhar, 10 Bom., H. 0., 26. 

* Bud h Singh l>udh'uria r* Devendra Nath Sani/ul, iI C. lj* 

® Hublal Suliul y. Ram Goti lOey Roy, 11 G. L. B., 681. 

^ J'i(4ah V. Addi Raja Queen Bihi, 2 Mad. H. 0., 177. 

® Po orna Ghtmdor Ben v, Prosunno Coomar Vos^, I. L. R.. 7 Cal., 253. 

** Be Bonchet v. Ooldsmid, 5 Ves., 211. 

Qohwk Ohxmder Cfiowdhry v. Kanto Pershad Hazaree, 15 W. R., 317. 

** Watson V. Jonmenjoy Coondoo, I. L. R., S Cal., 934 j I. L. R., 10 Cal., 901. * 

'Pestonjee Nessarivanjee Bottl&wallah y, Qool Ifa/iotned 7 Mad., H. 0., 369 ; but 

see now Act XXVI of 1881, s. 27. 

Aot XXVI of J881, s. 27. 


■ ■ ■ - .-tH'E LAW' OF' ■ ■ ;,■ ,>;.v 

,-i;,the manager-of a’fam■■'who conducts all' its 
■' to iFfiue bills in ibe name of the prii^ciiial'A 
a cor'^ain person smnS'Of money to prori^jjtov.pBtjrn^ni^ 
and for tbe current expOnsoa of an estetciif aatborize the lending to that 
'- of large sums on bonds.* ■ ■. ■■. .■■■;'■.. 

So an agent employed to recoivo a debt, mnst receive it in money^ and it 
ia not snfiioieirt that tie debt should be vmtten. ofi agninst a debt 4ue 
Biich agent,^ Nor will an agent who holds a general, power to xnanage a 
buainegs, have power,' in; the name -bf his principal, to .enter into an nnuflual 
contract not strictly relating to thc^ ■coiidnci^^ o^ that basiaess,'^ So a genei?al 
agent emidoyed ic carry on a trading :; business has no a^i^hurity to deal with 
immoveable property.^ ../■■■''.■'■ '■ V ■.■. 

Acknowledgment of debtSr'-~Nqr caiai,;an agent not specially 
' for that purpose aokuowiedge ' ^8, signatto^ 

. ■ in respect of any property , or ligKte^f ' No^^ authoriztri. by a widow^.. 

'■’and guardian of hera-« to bind'^thd^'"?'-' 

■: minors j nor oan the mother aiiy..fti)eorDrl authority. 

so bind them^ Kor can the manafjpng' 

: his coparconere by itcknowladging a debt .whiejb^^ othewise have become ;; 

, barred by limitation.^ Nor has a partner told off to wind up the pfl,rtnei-ship 
; 'any authoifty to aoknowiedge debts, trs the pi*esiiiuptioJa of a^^enej which arises 
' in active partnerships, nd longer exists.^ 

Insurance agents^—Nor isau ordinaa::ylocalagent'of:anIiisuranco(>m- 
pany without special authority, authorized Company by a contract 

to grant a policy In tliis case the Compaa;>y admitted the agency, but said the 
agent’s duties were to ctmvass for insurance imd abtain proposals, and to receive 
, a dex>osit of one-fourth of the probable praemium, to get the cattle mspected 
by the Company’s veterinary sitrgcon, and his declaration signed, and that on the 
receipt of the proposal by the Company, it was aocei}tcd oi; declined. 


' Davidson Y 2 M. & G., 72L . 

* Misrom v. Gojpal Lai DobSj 10 W; K 376. 

® Barkfiv v. (xTestiwoodf 2 Y. & 0., 414. bwvctitiij w l^earcff, / C. M. .N. S., 449, (<'1:84 
488). 

^ M'Undai'ec Latl v. Qilmorc, 3 Agra H, C., 196. 

® D(} 0 n 2 a Churn v. Kooujheha ce Band^y, 3 Agra H. 0., 23. 

« ActXVot 1877 ,,b. 19. 

’ Wajih%t/n 7. Kadir Bukshj I. L. R., 13, Oalc., 292 j 13 C. b K., 292 ; Mossaiu v. Lloydy 
I, L. B., 7 Bom., 616. 

K%matum>ilTadanY,Fala I. L. K., 1 Alad., ,385. Chinnaya Naytidu 

V. Gurry^fiathan Chettiy 1. L. U,, 6 Mad., 169. 

® Vrounji Ludha v. Dossa Doong&i'sexjf L. E., 10 Boui., 358, 

Linford v. Frovincial Morse and Cattle InsaraTice 34 Beav., 291. •- 
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Secretary of a Company- —Nor has a Secretaiy of a Tramway Company 

any aathoiity to jnake repreaeiitationa with regurd to the financial situation 
and rolation of the Company where no evidence is given of tlie existence of snob , 
an authority^ ; Nor liaf? the.; managing agent of a trading Conq)uny abroad 
authority to sign on behalf pf the Company a, promisaory note, which was , 
not necessary for the Company’s trading and hot directly eiuthorized by the 

Company.^ 

Extent of authority of Directors.—Tho extent of the authority > of 
directora as agouts to hind a Company, is stated by Lord Romilly in Spack- 
man v, Evam^ to he, that the Company are not bound by any acts done by them 
for objects which the Company has no power to entertain, and that those are 
the only acts which, if the, directors do, are ipso /acfo void. Bat that not only 
do the acts of the diractors hind the Company when done within the scope of 
their aiithorify, but also that whore the acts of the direotors, however iwegnlai-, 
belongs to a class of acts vvhich olass is authorized by deed of settleraeut, in 
these cases, the Company is absolutely hound w’lmn the acts are done with 
strangers wdio. a(d the Company ; and when these acts are done 

with the sliareholders of the Company then that these acts are voidable, only ; ; 
and that the other shareholders must take activepteps to set aside the tfansac-^ 
tion, and that when there is no dishonesty time bars the remedy. Their general 
authority therefore extends to all acts reasonably necessary for tnanagement 

but not to acts which arc Mh'm uires.t ‘ ■ ,, 

Statutory authorities of certain ai^ents.— A recognized agent may make ; 
any appearance, application, or act, in or to any Court required or authorized by' ' 
law to be made or done fay a party in such Court, e.xcept when otherwise ex¬ 
pressly provided by any law for the time being in force ; phovided that any such 

appearance shall be made by tho party in poi’.son if the Court so direct.® A . 

uaibor gomasta of a landlord w^heu empowered by writing, is, for the purposes of " 
the institution of suits and the making of applications, under the Bengal Tenancy 
Act 1885, such a-recognized agent as is last rnentiouedj and this notwithstanding 
that the landlord may reside within the jurisdiction of the Court in which the 
i^.^it pr application is instituted or made.’' Such au authority requires to ho 
T stamped under Act 50, Sob. II of Act I of 1879. But such nail) or gomasta 



* Barnett v. South London 'Iramkay Company, It. B., liS, Q. B. D., 81.5. 
■' In re Cunningham Co. Ld. Simpson’s claim, h. K., 36 Oh. D., 533. 
» L. B., 2 H. L, (584). 

* TPost 0 ^ Bnglo.nd Banlc, eapaJ'te Booher, Xj. B., 14 Ch. D., 317. 

‘ BioJceriiig 7. Stephenson, h. R., 14 Bq., 322. 

* Act XIV of 1882, ss. 36, 37. 



Act VIII of 1885, B, 145. 
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_jL^t Bue in tlie;"name' gI ,11X8 employeit* 5^ although he niay aign and vmrify the ;.;v 
IPifrpaint either in hia oxTO name OT of his employer* An agent of a land--; ■' 
j|'?|’i',, lord also has , power-' for the purposes of the Bengal Rent Aot to act on his j., li'j 


'PfV ^ I'l Vit. <vXM\X XXMrfCf . ** V'Jfc- A.W-*. vft.«.vpf -w-**. -- . ------- -- . . .j. ■:/■■■; 

K|s'^eftiployer’s behalf in Courf, if expressly authorised ao to da ki krriting, and rto; 

||ii ,,f,;giv 0 and accept all notices on his employer’s behalf; and may if authorised 

every document j'eqpired by the Act, osoept ah instilment . 
authoi'izihg an agenh® And whcam he is acting for joint lan4io^'<^> 

■;i'' authorized by both of.■theiii;'^- - 'h i;, . 

II. Every lawful-thing justified by the various usages of trade.— 

■ The following cases are examples of , powers mcidohtal to tho authority,''krdsing ' .< ■ 
from custom of trade. t. a.g^nt was employed to soil out , 

Pp ,r.. 600£. of stock ; "he shortly after this order ' agre^ to ■sell it to one WRahire; , 
but as the trftnsfer Wld.twt/bemad day^'/for-certain;; reasons , relating ■ 

to the meetings'- of / the;'! ^Mtee.s .tim :■ C, 6 mpany,;; ''Vfilihire 'paid'*;for tho.stocdi.' '' :■'<■■■ ■ 

''by-''a^promissory-'M-days'; tlio a^it'paidih;vtlhif'hot»..to bank -- 

' lii 8 ':'own. ' account,where' it- .was ■■■atts^ed for;-..a,''d»ht .'■■bf/'h ^pwn; . at tho - ■ 
expiration of tho 14 days the pritimpal ■'infused ■■to ' maike "h^rj' 

hod received no part of the purchase-money. LoidEUepi^t’rd,ugh iwid, "When, 
ij.l ■; the defendant (the principal) employed the; broker to sell t^^ 

' ploved him to sell it in the usual manner. He madb him his Agaht for com¬ 
mon purposes in a transaction of this sort. But did any onp; e-s^i' hear.of^j^^^^ 
stock being absolutely exchanged ‘ for a bill at 14 days ? Has a bfhtbir in ' 
common cases, power,to give ci-edit for, the pHce of the stock which he agrees 
to sell ? The broker here sold the stpek in ah nfwwai tdanner; an^ ■ 

he was expressly authoraedso . to do, his principalis nof' Aohhd.’’^^. 4 ^ 

■V. Hare,^ an tigent salhng gnaxio waa h^d attthormbd to Warrant it to conisun 
300/ jjf phas]diate of best qualityy’ lByies 3 ., said, “It/is clear law that"ah agent . ,: ■ 
to sell has authpnty to do all that is heeessary_and ; usuat' lin: the coui-se of tho 


{X'!;. 


busiiicds of soiling, and if it was usual in the trade foxYtAe 

tho agent had authority to warrant. - Ho the apipcriDiitment of «■ general agent for ; 


the sale of goods implies an authonty to sell accordhxg to .the oidinary usage of 

trade.*' So where a general anthoxuty was given to a broker employed in the 


Modhoo Soodvii. Moran Co,, 11 W, B., 43. Mokha Sunuokh.'aj Joshee Bissesur 
Doss, 10 W, R,, 344., Koonjo Behanj Joy v. Pomma Chundor Ohatterjee., I. L. R., 9 
Calc., 450 ; 12 G. L. a., 65 . v , 


“ Act VII. o!' 18S2, s, 1. 

» Act Vtll of 1885, B. 187. 

♦ Act Vlll of 1885, B. 188. 

* 1 Camp,, 257 . 

• 7 C. B. N. S., 148. 

’ SoumU 12 b. T., 785 . 
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Irisli Market to sell a (juaiitity of battoi*, it was held tliat oridonco Was ad* 
missiblo to prove that by jbo uso.^e of that marlcot, that siioli an anthoniy 
expired with the day Oil whiGli it was given. 1 So also wdaere a corn merchant 
in Ireland sent instructions to a factor in London to sell oats of a certain quaJity 
at a certain price on the com morcliant’s account, it was held that evidence was 
admissible to show that by the usage of the London corn trade, a broker might 
scrll in his own name.® So an agent authorized to oolioct liui:jdis and who, after 
acceptance by the dLrawee gives credit to his princrpal for the amount, by the 
usage of shroffs is entitled on the hundi being dishonoured by the cb^avvee to ti*eat 
himself as a holder for value,^ So the power to sel] a horse, and to receive the 
price would in the case of a horse-dealer include "a power to Avarrant.^ So also 
AA^hero the usage was that an agent should guarantee the purchasers of his prin* 
eipal it was held that the foxuner had acted rightly in paying a debt incuiTed 
by his principal under the shelter of this guaranteoJ* So a power to a land 
agent to manage and superintend estates, authorizes him bii behalf of his prin¬ 
cipal to enter into an agreement for the usual and customary leases, according to 
the nature and Joeality of px’operty.^ But ncwertheless tex'ms not incidental 
to those in the A^u'itten contract catinot be introduced by custom.'^ 

Is knowledge of the usage necessary.—The question whether, in order 
to affect a person Avith a usage of trade, the ixsage should be knoAvn to the 
party to be chai'ged presents some difficulties, fjord Kingsdown, when deliver¬ 
ing the judgment of their LoiVislxips of the Privy Council in Kirchen&r y. Venus^ 
says When evidence of the usage of a particular place is admitted to add 
to or in any manner to affect the construction of a AAnitton coiiti’act, it is ad-' 
niitted only on the ground the parties who viade the contract are both cognizant 
of the ttsage^ and must be presumed to have made their agreement Avith reference 
to it. But no such presumption can arise when one of the parties is ignorn.nt 
iof it.'^ With regard to this case-Kelly CV B., in v. —“it 

only proves that people in Liverpool may well be supposed to be ignorant of 
rules in existence on the othmr side of the Avorld, at Sydney; they aim not in su’k 
a case requiied to know them. But here the contract is entered into between 
merchants of London and Liverpool, cognizant of the Bombay trade, and it 


‘ IXioteson. V. 4 Camp , 279. 

* Johnston v, I) sborncy II A. E,, 51.9. ' , 

Midiihand JohaAmal v. Suganchund Shivdas, 1. L. 1 lioin., 2^^ 

^ Brady v. Toddy 7 0. B. N. ‘3.> 415. 

* Seth Bmnur Mull v. Qhoga Lal^, I. L. R., 5 Calc., 421, 

^ Iteers V. Snmjdy 17 Bcav., 151. 

Ahan V. Sundiajy 1 H. h 0.., 142. Mumey v. DomiiSy i H. & N., 211. 
U5 Moo., T. C., 3G1, (399). 
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^''relates to a subject matter coaueetcd witti Lonclori, Liverpool and Bombay^ 

, Under tlieso circiimstaaceH, a oiiBtomary .inte 2 :*prel;ation of tbo contract be 
proved, altbongb no proof be given alfirmativo'^.y that one of Uie parities had 
heard or know of the castom.” And ChanncllE., i^ays Itvia conten 
tho evidence (of usagv)) was irapioperly was not showii 

Pfi ' adirmatively that both partieswere awr.rc of the tisage, arid in 
' support of that contention tlio case in the l^rivy CounciJ, KiroJiener y. Venus was . 
||Sv' cited- Blit the objection nierely atnounts that the evidence/tvTia imid- 

missible because it was incomplete for want of other evidence, showing that the 
In tisU'ge was Imovvn to both parties. That is O/ii objeotion rather to the weight of 

R ;’ evidence than to its adraissi]>ility'.” ^ la Sutton v. latham^- a case decided in 1839, 
i, . it wa:^ held that a person oniploying a broker on the London Stock Sxchange 
: impliedly gi ves h i in authority to act in oceordanco with the iniles thore estab¬ 
lished, oven though tire principal is himself ignorant of such rules. This rule 
was subsequently ti^^rovo<l in BayUffe y, has been followed as 

will lie presently seen in mmierous cases. In the case of Bayliffe y, Bu/tterfidd, c 
the question whether the principal; must be coguiiz^^^ of the usage was hot , 
definitely decided. BaSli^e v, Buttetfield was a case brought by a Liverpool 
sbarebrokor against a manufacturer living at Oldham, the latter having em- 
ployed the broker to soil him tnventy sculp certain Railway: a 

sale was effeated to certain otlieiMdiarohrokers of Liverpool) day on 


if 


W 


lilcli ttie sbares should have been delivered, tho defendaut made default, 





> 10 A. A E., 27. 




» l Excli., 428. 
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whoreupon the purohasera bought an equivalent namhei- of shares in the market, 
'•and called npou tho plaintiff to ptij- him the difference between the contract and 
market price; the broker paid the demand, and in an action brought by the 
broker against tho mamifacturor to recover tho sum so paid and for commis- 
Sion it w’as proved to ho th,e'tisa.ge on the Liverpool Stook Exchange for brokers 

f®i' ' to be answerabfoto eacb other for engagements entered into between them for 
* third parties ; there was some evidence to show that the defendant was cogni¬ 
zant of the usage, t Mi no point ims rmitl upon that Eolfe 

E., dii’ected tho jury to lind a verdict for the plaintiff for the amount. of the 
commission, only, hut reserved leave to the plaintiff to move tq enter a verdict 
for the full amount claimed. A rale was so obtained and argued. Parke B., 

K in giving'.judgment after assuming the usage to be the establislied usage of the 
i:; Liverpool Stoct Exchange, said“ I consider it to bo clear law, that if there 
is, at a particular place, an eBtablishcd usa.ge in the manner of dealing and 
making contracts, a person who is employed to deal or make a eontraot there 
has an implied authority to act in the usual way; and if it be the usage that he 
should make the contract in his own name, he has authority to do so, , Supposing 
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it 'vrere necessary to shew that the dofendant ka the pai’tienlal^'tisage the 
point should have been made at the trial; and in the present case there was 
evidence for the jury to tind that the defeiidatit did know of it, and th^^ 

, was responsible. B is not mw riecessary io whether ffle defendant 

. , would he hound if he did not hioiv of such U usage, , It appears to me, however, 
that a person who aathonzes another to contract for him, ‘amhorizes him to 
make that contract in the nsnal way. There are some cases which look the 
otlmr way, which have nob boon noticed. Tiiere is the Bartlett v. 

' Bmtland that, however, was not with respect to the usage of the Stock 
i'ij;:';’ .Exchange bnii of insnranee brokers ....v. that, however, is a difEerent qnest.io:a. 
f)»om the present, which is one of ooiitracrb* In the^^^ case of a eontract which 
a person orders another to make for him, he is bound by that contract, if it. 

, is made in the usual way. There is another case of Gahmj v. which 

;!4l, was an action on a policy ofi was foand in the vSpecial verdict, 

ii!!? that a certain usage w;vbh respect to sach poliGieB prevailed amongst the ^^xuler- 
1 wi'iters subscribing’ policies afc LloycVs Coffee house, and that the policy in qnes- 
^ y. - tion syas affected there j biib it was not found that the plaintiff w’’as in the* habit 
of. effecting policies at that place. The Court held that this usage was not 

R sufficient to bind the plaintiff. > But tt'at case differs from the present, the 
f question here being as to the airthority w the plamtiff received. I have 
said this in order to show, my coneuiu’cmce^ opmioriH expressed by Lord 

r Denman and Mr. Justice Littledale ilv the Case of although it 

is not necessary to detoi'mino the as there was sufficient 

/ evidence to show that the defendiint knew the usage of the Stock Exchange at 
v:' \: Liverpool, if it wore requisite to prove it in order to make him hable.” Alder- 
son, B., said shortly and generally, *1A penson who deals in a particular market 
inasl he taken to deal according custom of that market, and he who 

directs anothor to make tj; contract at a jjartieular place, must be taken as intend- 
1^1'! iug that.tho contract may bc TDade according to the usage of that place.*' Rolf 
B., said:—The dealing htDre was at a particidarplace----^^^^^^^ course of dealing was 
known* It may be, indeed, that it is not wMerial whetherof dealing ivas 
known to the parties• In the defeudants did know of the usage. 

I express my concuiTence with the dicM of Lord Denman and Mr. Justice Libtle- 
dalod’ Mr. Taylor in his work on Evidence, 3rd ed.,p. 165, says ; “ It may be taken 
as clear la w that if a man deals in a particular market, he will be pi*esumed to act 
according to the custom of that market, and if he directs axiother to m.ake a 
eontiact at a particular place, he will be prcsiuned to intend that the contract 
|,: shou.ld be made according to tho usage of that place but whether the, 
doctrine woiiid be held to apply in its full foi’ce in cases of maritime insurance 





' ■■ :''V.'./rT'',::: ■■ ''f '^»|| 

|PS^^yiwiniit of t!toe dcmbt, as Tiot'-waxi^n^-ito tlie coTiliraT^J/ 

b}' ' ap]^ to ^^bow'fhat.i^e'i^ 

pO,. -pai'tiouiar , ;i0^®6y' <Tac a particalar cla.<:3 , ■ of, brotcera ' (insurance broken^,^^^^|i 
L|j^fj:'i!!iloy will not 1>e binding upon persons unless those persons are aoqna^^ • 
™%|%\ritb. the usafje -atd adopt it, JiS will be SGen from the oases of Ba^UH T. PetU- 

already r 0 ftyn‘ 0 d’-to and Sweetmg- y, and Stewart V". wbicli ^ 

has, bOTTOver, been oommen upon by a leaxnedAmter as being^TO ’ 
satisfactory.* The ■ causes : rcfei^od' "to by Mr.- Taylor, ■ bowevcu^'-appear to 

ho-vo been jndi’Gially impugned ;, but they appear principaMy to deal writk in- 
Tnrance cases and to hsevo been dooidi^ bn tbe ground that “ Lloyds is. a mere 
v^A ;, piaYate place of business,, and not a general market, so to corme within the 
My'j rnle of Sntion v. The rule laid 'down in Sutton v. Taf Jmm^ was, however, 

K approTcd by Bovill 0. »T., in ^ Bristowe^^ and appears to liaYo been > : 

|W;:,:;fb]l^ adopts' in'humbrous'-cases.^. But in the.year'187^,:th-c case,of .■'■ 

V. ’name-before' tiws' S'ouBb of - Lords, which dealt with ihe parti*- 

' ciilar titeage of the LondDu tafllow miirket ,* a^wl in iidbis the rule ahb^ 

[ / to : appears to ha^e . underg^^no : lUcKEfioatiou. ^]i:e question before the Court ' 

■ V there;wu^“wbethc3tt* the aj^peUaul was bontid, by'a oustom aa to brokers,rosdsting 
in th© London tallow' Jimrkot of which he wa*s iguorunt, merely by tlio employ- 

fe;..,.., mekf) of tlio BospOTidmvts as his brokers i:o buy ■ for, him. and their porchase in 
Iiotnku! market of tho quantity of tallow ord^a’cd r It will be/sufficient to 

® . give shoit exti'aots foom the ppiniou of Mr. Justice Bi*ett and Mr. Justice Grove 

‘^{who were amongst other Judges called befon^ the House) as showing the rule 
which runs throtJ^ the deca^bn. JMr. Justice Brett suidr—*/If the - custom 
which exif^ts is not uiijust as agairt^ priucipals ignorant of it, your Lorti- 

:, ' ! ships wilh uphold it, bowevor much it departs foom. the rule hitherto recognized 
by fho Courts as ftpjdicable to the contract of empio^’menfc betwoon principals 
■■ ■ and brohej^s, but, if.it so far breaks from thpse rules as to b(> unjiist to puch 

■ ^rinoipais in such contract, your, Lordships fell pronounce it to. be a void 

V, '^matom The question therefore may be stated thus; Is the cuBtom relied on. 

r so inconsistent “with the nature of the contract to which it is sought to l>e 


* 10 h. & 0., - 

* 7 0. B. N. S., 449. 

* 4M. &VV., 211. 

^ See Campbell on 'Sale of Qood.^ and Aijency^ p. 441. 

* L. R., 3 0. F., 127 ; L. K , 4 C. P., 30. 

* Tailor V. Sirttif, 2 C. B„ N. B., 176- Stmf/ v. JStussjfill, 1 El, <5& El., 888. Groves r. 

a H, & N., 210, 216. Lloyd v. Onibe^., M h J* Q B. lMinc.iu v. SUi, L. li., 8 Ex., 
2-12. Cuthbeii V, CimVmnj/, iO Ex(:li., 809 i 11 Exch., 405. Lacey v. BiUf h. Bt.t 
& Ch., 921, Lacey v. Hill (Oraideifs Olaitii)y b. R., 18 Eq., 182, . 

^ L. B., 7 H. L., 802. 
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applied aj 9 ttet it would cliange ita TOturo aliogothei:», to chauge ite- 

. intrinmo character? if it would, it m unjust and thor<tfQt*o void, if it would 
not, it should bo allowed to prevail, Mr. Jiiutice Grove said The question 
in this case is, can the ordinary duty (of a broker) bo varied by the custom 
of a market of which thcv employer is ignorant in fact, andj from the cirotimstaiicos 
of the case, cannot reasonably be presuined to know ? This custom (of the 
tallow , niiirket) appears to me not merely to exchange modes or incidents of 
the sale, e. mode of delivery, time and manner of payment, degree of ci’cdit, 
rate of discount &c%, but to change substantially the nature of the employment and 
the relations of the paridos to the contract. I do not tliink a person dealing 
ill a market of the customs of w hich ho is ignorant, though he niay he hound 
to inqaii‘e as to usages such as those I have referred to, or if ho do npti inqume 
into them may fairly be deemed bound by them, is bound to iiK(;iiro a 

usage by which a bvokr;T* Win fact a broker, oris bouxid by thfO acts of a sup¬ 
posed broker when he haa not all the correlative advantage i*esultiug fropi the 
performance of a broker’s duties for which he pays cominission. ...... If the short 

terms of a mercantile contract, because they do not expressly exclude otlier than 
the ordinary accompaiuments, are to he taken to admit of such being incorporated 
with them when they vaiy the ordinary legal relations of the parties to them, 
if such variance of relation be a custom of a mai’ket known only to one of the 
paidies, and advantagooua or possibly advantageous to such party, it scoiris to mo 
that elements of great uncortaiiity w’ould bo introduced into such supposed con¬ 
tracts, business transactions would be m uch hampered, and the parties be not really 
ad idewJ' Loi^d Chelmsford in delivering the judgment of the House of Lords said :■ 
“Assuming, however; that the custom would have been applied m the present' 
case if it had been known to the appellant ai the time of employing the re¬ 
spondents (as to. which his Lordship had expressed a doubt previously that it 
did apply) the question arises whether it is of ruoh a nature aa to be binding 
on a person who is iguorujit of its existence, by merely employing a broker to buy 
for him in the market where the custom prevails. The effect of the custom is, 
to change tbo character of a broker who is an agent to buy for his employer, 
into that of a principal to sell for him. No doubt a person employing a i);*oker 
may engage his services upon any terms he pleases ; and if a person employs 
a broker to transact for him upon a market with the usages of which the prin¬ 
cipal is unacquainted, he gives authority to the broker to make contracts upon 
the footing of suchusages provided they are such as regulate the mode of 
forming the contracts, and do not change their rntrinsic character. It was not 
contended in the present ease that if the respondents were employed in the 
ordinary character of brokers, they had performed their duty to their employers. 
Of eoui’se, if the appellant knew of the existence of the usage, and chose to 
employ the respondents without any restriction upon them, he might 
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be taken to hate authorized them to a('t for him in conformity to such tisage. 

Assuming that the u?;age of the London tallow mai'ket applies to the 
case of an ordinary transaction between broker and principal, I hesitate to say 
that it would not apply to the oaee of persons knowing of its existence, and 
employing a broker to act for them in the market where it preyails. But the 
usage is of such a pecaliar character, and is completely at variance with the 
rolation between the-parties, converting a broker employed to buy, into 
a principal soiling for himself, and thereby givihg him an Interest wholly 
opposed to his duty, that I think no person who is ignorant of such a usage 
can be held to have agreed to submit to its conditions, mfely by employmg the 
services of a broker, to whom the usage is known, to perfoinn the ordinary and 
accustomed duties belonging to such employment?’ W judgment Lord 

Caihus, Lord Hathorley, and Lord 0’Hagan agreed. Fx'oni this decision, there¬ 
fore, may be tUa following - 

L That if a principal employs a broker to act for hint on a market with 
the usages of which he is unacquainted, he authorizes the broker to make con¬ 
tracts upon, the footing of such usages, provided they are such as to regulate the 
mode of performing the contract and do not change its intrinsic character. 

2. That if the pxnncipal is awure of such usages, and choses to employ 

a broker to act for him without restricting him, he will be bound by such 
usages. ' ^ 

3. But, that where the usage is of a peculiar character, and is so iucon- 
sistent with the nature of the contiact to which it is sought to be applied, as 
to change its nature altogether, or as to change its intidnsio character, it will 
not be binding upon a principal ignorant of such usage. 

Principal ignorant of usage not bound where it is unreasonable — 
It appeax'S, however, that the rules laid dowm in liohinsoft v,,MoUetf compinse the 
rule that a principal ignorant of a UKsago of a market will not be bound, if the 
usage is an unreasonable one. In P&t'ry y. Barnett,^ m case next to bo referred 
to for another purpose ; the Mobster of .the Rolls, Avhen speaking of the conten¬ 
tion raised that a prmcii)al (who in that case was found to be ignorant of the 
usfige of the* London Stock Exchange) was nevertheless bound by the usage as 
he had employed the broker to deal for him on the London Stock Bxchage, as 
being assumed to know such usages, said ;—Now' the proposition that a person 
who du*ects another to deal upon a particular market is to be treated as if he 
knew the,, rules of that market, has been adbjxted in the law to sOme extent, 
but certainly not to this extent, that, however unreasonable or illegal they may be, 
he is >stiil to bo treated as if* he knew them. There is a line of demarcation 
between rules by. which such person is bound, and rules by which lie is not 

* L. E., i6 Q. B. 1)., 388, 893, 394, 8t>5; * 




■ Itoiind, and the rules pf the Stock Exchange apidioaWe xiponjbis occasion wonld 
seem to come "within the latter of these.” His Jiordship fxirther on added 
“ therefore, adopting'the rule I laid down in Bohixison v. Molleti, and which 
seems to comprise the rnle in Neilson V. Jam'^s,^ 1 am of opinion that even 
though it ho proved as ,a matter of fact that there exists such a rule on the London 
Stock Exchange as that to which I have alluded the usage set up in the 

case), it would be wrong to say that the. defendant who was ignorant of it, ought 
to be ti’eated as if be knew it, merely becau .?0 ho instmeted the plaintiffs to deal 
upon the London Stock Exchange.” And Baggallaj L. J., also in.that case said; 
“ Then it "vyas urged next that if the defendant gave rhe plaintiffs authority to 
purchase on the London Stock Exchange he was bound by the rules of the Stock 
Exchange as to such purchase. But in hiy opinion, the defendant was only bound by 
such rules as were reasonable and proper rules. That point was distinctly recog- 
nizedin .Nei'foow v. Ja tnss.” But where the usage i.s one which treats as a valid legal 
contract for one purpose that which is no legal conti-act at all, and which conld not 
be enforced in law against the other contracting party, it ha|hecn held that know¬ 
ledge of the alleged Usage is essential. In Perrijy. Barnett,^ where the question w'as 
whether a person, not a member of the Stock Exchange, or acquainted with its cus¬ 
toms, bxit an outsider, was bound jby ^uch a custom without knowledge: Grove J. 
said : “1 am of opinion that he is‘not. I think that if. a person, to use the lan¬ 
guage of Lord Chelmsford in/tobwtsoav. lioZZoWj^ employs a biuker tb transact for 
him upon a market, with the usages of which the principal is unacquainted,he^gives 
authoi-ity to the bi’oker to make contracts upon the footing of sUch usages’ pro¬ 
vided they are such as regulate the mode of peifomirug the contracts, and do 
not change their intadnsic character. It seems to .me impossible to say that in 
this case the alleged u.sage does not change the in trinsic character of the contract. 
The usage appears to me to be ono which treats as a valid contract for one 
purpose that xTbich is no legal contract at all, and tone which the defendant 
could not enforce in law against the other contcactiug party. The authority 
given to the broker is to buy so many shares in the Oriental Bank, The broker 
instructs his agent on the Stock Exchange, who forwards a noto which would, 
to any one unacquainted w'ith the practice of the Stock Exchange,, appear to be 
a note of a legal contract which the buyer could himself enforce against a seller^ 
but it appears that in fact, in consequence of non-compliance "with the provisions 
of Leemaii’s Act, no valid contract has been effected at all, and therefore the 
buyer could not, if the shares had risen in value, and the seller had repudiated, 
have enforced this contract against him at law. It seems to me, under these cir¬ 
cumstances that he does not get what he bai'gained for. But then it is said that 
there is a usage on the Stock Exchange, not by which the invalid contract can 

* L. B., 9 Q. B. D., S‘16. » L. E., 14 Q. B. D., 467. « L. K,, 7 H. I/., 802, (836) 
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wfcualJ/be made vaKd^ but the bi'oker cmt ployed by the pwchaser 

may be made perB(rtii.Uy rfjspoixK^^^ on the Stock Exchange upon snch contract. 
If the purchaser knew of that, and if he conttnoted with hfe agOnt on that basis, 
he may be held to be liable, as was done in the case of JieKtd t, J.nd^rson,^ because 
he has knowingly changed the position of the agent and made him subject to 
certain liabilities in consequence of hia carrying out an order in the manner in 
which the person giving the order know that it would be cai*rted out. But if the 
purchaser is ignorant of the usage?, and thinks when he authorizes the broker to 
effect a contract, that a contract means a cnntraot eu|brceable at lawy can it be said 
, that he is to be affected by that which is not a contract and is not enforceable at 
law f It seems to me that on this gi^oaud there is a broad distinGtion this case and 
Bead v* Anderson ...... In the ease of Head v. Andersony Bowen L. J., in delivering 

the judgment of the majority of the Court of Appeal, expressly bases his judgment 
on the fact that by the usage known to both parties the bettfng agent became 
liable.; and in that case not only was the UBage taken to be known to both 
parties, but the plaintiff had actually effected that which ho was a.uthorizcd to 
effect. He was not commissioned to make a contract but abet, and I do not 
think in that case, it would be far-fetched to assume that the person employing 
the agent did know that a bet was t^oid a]b law:, becausb that is common 
knowledge.’’ In Seymour v. Bridgsy^ w^here the selfsame usage was in question, 
but where it tVas assumed throughout as the basis of the j’udginent that the 
;prinoij>al ddd knotv, or was to be taken to have knowuy of the usage ; Mathew J., 
held on the authority of Bead v. Anders.my ihat the bioker was entitled to re¬ 
-cover. But in all cases, it must be remembered that a custom if unreasonable 
is not binding, and that the knowledge of the i>ersou to be bound may be an 
iinpoi’tant element in deciding whether a custom is reasonable or not.^ 

Oral ^evidence of usage when admissable.— Next as to when oral 
evidence of ,a usage by whichdnoidents not expressly mentioned in any written 
contract may be given. The general inle is, that when the terms of a contract, 
...... have been reduced to the form of a document, or any matter roquhed *^by 

law to be reduced to the form of a document, have been duly proved, no evidence 
of any oral agreement or stateruent shall be admitted as between the parties to 
any such instrninent or their representativevS in interest, for the purpose af‘ 
of conti’adicting,'* varying, adding to, or subtracting from its terms.^ This rule 

1 h, B., 13 Q. B. D., 779. 

L. E., 14 Q. B. D., 460. 

* Terry v, Barhetty L. R., 15 Q. B, D., 397, 

* Moorie V. Panchanada Pilleyy 5 Mad., H. 0., 135. Moran v, Mitta Bihse^ 1. L. B,, 2 Oalc., 

(89). dugyeniath Se^o B'lix y. Ram Dyal, I. L, R., 9 Calc., 791. Glarion r, Shaw, 0 
B. L. B , 245, (252). 
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is BRljjVoi io ccrtaia ©srcepfcioma,'oife oif Trliioh is, l/hat, fwij visago or cnstom by 
•whicb incidents, not expressly mentioned in any contract, are nsoally annexed td 
contracts of that description, may be pro red, provided that the annexing of 
such incident would not be ropugirant to,* or inconsistent with® the express 
terms of the contratit.* A very strong instance of parol evidence being ad¬ 
mitted for the purpose of qualifying tli.o contract, is to bo i’axnul in the case otlluU 
ckimon v. Tatham.^ decided in the year 187d, there the defendants acting as agents 
for one Lyons, chartered a ship for the convejuince ofxi. cargo of oarrants fi'om. tbd'l 
Ionian Islands. The eharterparty was expressed to bo made and was signed 
by the defoiidants “ as agents to merchants,” the name of the principal not being 
disclosed and the Court , that ovidenco was admissible, in an action by the 
shipowners against the defoixdanta upon the charterparty, of a trade usago, by 
which, if the name of the piincipal is not disclosed within a reasonable time, 
the agents theinsel ves a,re personally liable. Bovill C, J., in dalivoring judgment 
■ said: - The question arises whether evidence is admi8.sible to add a- term 
not expressed in the contract, to the effect that if the principal be not disclosed 
within a roasonable tixne fretq the signing of the contract, then the agent is to 
be personally liable. It is the general rule tha.t evidence is admissil lc for the 
purpose of explaiuixig the terms rd a contract ayith ipforenco to the iisago of a'. 

, particular trade, and of showing that a term adiich, primdfach, would have one 
meaning, may have in suoh trade another well understood meariing. The ques¬ 
tion sometime.? arises as to. the moaning of a particular expression, but it also 
arises as to whether, on a contract which purports to bo made by a party a.s . 
agent, he can bo charged as principal. Within my experience the question has 
arisen whether such a custem. exists in many of the trades in London. In 
Humphreit v. Dak^ the oojitraot was, a.s it seems to me, sulxstantially the same as 

this-There is nothing unreasonable in sneh a custom, and 1 have known it 

applied by the findings of juries to many brancl.’c.s of trade. There is good reason 
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^ for such a custom ...... after the oases of Eumphmy v. Bale, and Fleet v. Murtmi « 

it soenos to me impossible to contend that this evidence is inadinis.'oble. Brett J.y 

.said. I'-—Thrj niTfdftfrimi Tif»rA t.q f.n .i.lirv-mAft-Timfy f .J 


1.4 


.^dj—“ TLequestion here is as to the meaning of a wiitten document, and as to 
whether parol evklanoo was admis.sible for the potposo of qualifying it. I have 
had very considerable doubt as to what is the effect of this document with 
reject to the amnissibility of the parol evidence. In the body of the eontmet 


^ ac/tJrWti V. Oarr, 8 B. L, U., 459. i. - 

** Act I of 1872, 8. 92, prov (5) laid al«o a cage in. 2 Stnum , 5(->7. an Aniorican report cited 
in Taylor v. p. 102 {8th e l.) adopted by this section, 

'* Indur Chandra Duyar V. Lachmi Bibif 
■* li. R., 8 C. P., 4S2. 
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‘ 7 ‘E. & E., 266. 

« L. B., 7 Q. B., 126. 
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ii-is sfcatod that ii is .mado fey fclie defendants as agents to mei’cliants, and tlie 
signataro is to the same effect. This appears to me a much stronger case than 
Eimphrmj v. Itah; and Meet v. Mm-ton. It does seem a strong thing, when a 
pei'son expj'e.ssly says to another in a written docnmeut, that he is not contract¬ 
ing witli him as principal, and in signing that writing states the same thing 
again, to hold that it can by any evidence afterwards be established that he is 
liable not as agent but principal. On the authority of , what was said by 
OookbTirh 0. J., in Fleet y. and Iffll J,, in I^e.dnwdes y. it is 

, clear that without evidence of custom the defendants would, not be liable aS 
principals. So strong do I consider the tei’U'is of this conti’act in this I'eapuct, 

J.; . talang the terni.s in the body and the signature togother, that were evidence 
li'. r offered to show that from the beginning the defendants were liable as principals, 

I .should be prepared not to admit it; but the cases havt lately gone very far as 
w!'' to th( admissibility of evidence of oustora. It is clear, however^ that no such 
’’ evidence can be admitted to contradict the plain terms of a document.^ If 
evidence ware tendered- to prove a cnstom that the defendants should be liable 
as principals under all circnmstanoes that , would contradict the document; but j 
it has been decided thol.i though you cannot contradict a vvritt m document by 
evidence of custom, yon may add a term not iuconsnitent with any term of the 
contract,” drove J„ saidIt is not easy to define exactly the limits within 
which evidence of inercantile custom, is admissible to vary the meaning of ^ 
Written contract. It is clear that evidence is not admissible to contradict the 
writing: but in one sense the contract innat always he varied by the admission 
of the evidence of custom, inasmuch as the effect of the contract would not be . 
the same without the parol evidence, or else the parol evidence would itself be 
rumecossfu’y. The evidence of cnstom that is admissible must be, it appears to 
me, evidence of sbmothing inconsi.stent and iiTeconcileablo with the written con¬ 
tract. The evidence here can only be admissible if the iinpoit of the words as 
agents ” is such as to exclude a collateral provision for liability as principals in 
a certain contingency, it is not attempted to show tli.at the defendants’ priucipals 
would not p-irnd far/le and in most cases be liable as principals, and not the 
defendants, but that in a certain particular contingency, the defendants might 
themselves ha personally liable. This does not,seem to jne so inconsistent and 
irreconcileahle with tho contract-as to amount to a contradiction or variation 
-beyond %vhat is admissible | 

Usage how proved -—An|L it is nooessary to prov^ a custom, tlie 

party seeking to establish it must begin by shewing the existence of the custom, 
Qot by asking what the custom is** ; : 

Custom as to Tazi Mandi OhittiS--— Tb© defendants directed the plaintiffs’ 
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brokei\s to isiake parchases of opiiini on tlieir belialf, and to pay money on his. 
account in rcBpect of what ai'o coinnionly known as taH mandi chiitis^ and the 
plaintiif sabBoqaently defendant feo recovex’ monios paid by them :in 

respect- of such ioM 'm^wndi issued by them on defendant’s aecoiint and 

iov brokerage and commission. The question ax'ising in the suit was whethex* 
or no the right to recover was affected by the Wagering Act, Act X XI of 1848^ 
xvhich was then ixt force hut which has since been repealed by Act IX of 1S72 j 
sections 23 and 30 of the latter Act would, however, raise the same t:tne?,tion. 
The usage and course of dealiijig^ v/it h. ref ore nco to those ohittis as proved in the 
partioular case cited, was that poi’so.us wishing to specuiate upon the rise or fall 
of opium applv to shroifs in the bazaar to issue to them documents wliicli are 
kiuxwn. in the bazaar as t\'izi and a tazi being an agreement 

by the shroS issuing the same, to deliver to the holder of such chitti a certi* 
ficate of pnrcho.so for one lot or dive chosts of opinm from the Governnient sale 
at a certain price moxitioned, or at the option of the hoidei , in lieu of delivering 
such certificate, to pay to him the difference between the actual inm'ket price 
thereof, and the price named in the st id tazi cMtii : a mmidi chitii Is an agTce- 
meut by a shro:ff issuing the same to accept iuid pay for the price named in sueh 
npon demaixd beiiig made by the holder of such a certificate f^^^^ 

one lot of opium of the Govcrmaent sale mentioned in sx\(A\ cMUi, ..cJvlUis 

being issued by shroffs to their customers at a rate of commission, varying from 
two to four rupees for each cMU% it being usual fox** the customers to depoeif: 
xvith the shrofis a. sum of money to cover any loss which the shroifs might sus* 
tQ,in by reason of having to carxw out the agreement contained in the said 
Where, however, the, customer is well-known to the shrofi; he is given by tlie 
shrofi; credit for the price of the chittis, the latter uiidortaking the liability 
without reqiuring a deposit^ upon the imdeidaking that the customers would, in 
the case of provide hini with such certificatri as might be 

required in order to meet such chittls, or -pay the diiferonce between tlxe actual 
market price of such cortiticados and the price mentioned therein, and would in 
like manner mutatis mutandis I'U'Ovide for any loss wliicdi miglit accrue apon the 
mandi t'UuW; that if the Bhrolf should himself purchase or sell certificatea for 
the purpose of meeting his liabilities, he should be entitled To charge the 
customers brokerage at the rate of one rupee per lot of five .chests ; Tazi am 
Mandi cUttis when so issued are sold by the persons to whom they are issued by‘ 
the shroffs, and are, by the usage of the bazaai, traxisferable by endorsement, and 
at midnight of the day of the Government sale mentioned in such chitUs, if the 
price of the opium in case of tazi ohiitis be higher, and in case of mandi cliUtis 
lower, in the market than the price mention edxn such Zan or the 

holders of such tazi or 'mandi chittis respectively present the same to such shroffs 
for acceptance, and the shroffs, xxpon accepting the said cjiiilh become liable to 
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kbe holders accor^’mg to tbo tenor thei^f^ lopkmg;:t^>'thei'r 
Iff- iwliom' such cJiittis issued to iudfimBiJy/them ;-.siU^h ■ ctW^ 
ipresented for acceptieiico before midnigbt pf the dhy of the 
i’aexiording fcf) bazaar usagO; . and in some rastauces ai^. totfdii^ .pi\.de^^ 
by the holders, and in others returned to the shroffs yfe,0^0';^^ 
paying 4 or 8 o»imafl for cp^vli of such chiitds as are delivered up to, tIi|iH.^}^he 
Court held that the piaititiif was entitled to fe< 5 pverThe 
above caso gives no groundB for decision, hat the caaie bvidsntly'^d^^^ 
the nrounds of the ciiso dted in the note thei^toi^ and’on the 
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K<tnaylf.il v. (Ihcu^mal Ijattia, 3 B. L. R., 412. 
KJtairahnath Khi'Liri v, Jnmaih ■ain Dhandaria, 
RoiWarm w Billing^ 15 0. B. N. S,, 316. Be 
IncL Contr. Aot, s. J89. 

IVfaojrue ou Ciontr., p. 146. 

4 Bir^. 722, (729). , 

Ir/i, Contr. hefc, 3 . 189, ill. (a). 

7 il, & \V., 695. 
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ui the mastei's case, is, ia Enjyhind, necessity, arising by rirfctie of Ins parlicithir 
einploymont; and that the same implication has been made in liis favour on , 
similar grounds in this connfcry, previonsly to the passing of the Indian Con- ,v ., 
tract iot.t But whether or no the express anthority given by the Contract 
Act to atZ agents to act on ait emergency, was intended by the legislature to 
override the implied uatbority given otherwiee to the master of a ship, it is 
umiecessai^ to discuss; as wbethor it does so pmot, bis case appears to alfoid, 
iu this country, au illustration to the section in qiiestion iiiasinach as his case 
cojold Ui brought vathiii the terms of the section. Moreover such casesmay 
bo usually referred to for the purj.ose of pointing out the duty imposed upon . . 
agents of coramunicating with their pi’incipals, when it is possible to do so. , 
Befoivi refennng to cases on this subject, it rany be well to point out ruofe fully 
the grounds on which a master of a ship-has inuler biUglish law an implied 
authority to sell the goods of an absent owner. This autbority is only to be 
implied from the sitnation in which he is placed, and con8e(ptently to justify hih ■ 
thus dealing with the goods he mu-st c.stabiish, first, a nece.ssity for the sale ; 
and seBoiMMi/, inability to communicato with the owner and obtfsiu Ms instruc¬ 
tions. “ It is uiider these circumstances, and by force of them, that the master 
becomes the agent of the owner, not only,,w'ith the power, bnt under the obliga¬ 
tion w'ithin ceidain limits, of acting for him ; but he is not entitled, in any cash, 

to substitute his own judgment for the will of the owner, in the strong act of "V 

selling the goods, where it is, q^ossibie to communicate with the owner and 
ascertain bis will.”* .As to this, at least so far as regards other classes of agents, 
it appears th.at the strict rule of communicating with the principal before sale, 
■would in India be modified by S.1S9 of the Contract Acto There may, be an 
urgent necessity for a sale arising from the fact that if the goods are not sold 
they will perish, or that they will have to be kept in warehouses at a great 
expense, so that as a matter of business it would be wrong to warehouse them; 
but in England it must be shewn that the master had no means of communi- 
, eating with the owner and talriug bis directions whether he shall sell them or 
not. Bnt, whether the goods are of a perishable nature or not, if the master 
has ah opportunity of communicating with the owner before they actually 
perish, ho cannot (according to English law) sell without eominumeatitig with 
the owtier and obtaiaing Ms directions ; and if the master obtains directions, and the 
owner of tlie goods refuses his consent to a sale, the master cannot sell, although ^ , 
the goods aio of a perrihable nature. Tndeed the lawis that jprwM/acfe the - 
master has no authority to sell.* -With reference to this duty to communicate,,. 



X Bftyley V. TaruJlnatfe Toravtcni'',’, Bourke, (O. 0.), 268. 

“ Australntiiaa Steam Navigation Ccvipany V. Morae, L. B., 4 P. C., 232, (22S). 


* Aoatos y. Burns, Jj. B., 3 Ex. D., 283, (290). 
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NATURE AXU fJKTUN'T OF THE A'JTnORITY. 

the law iJD. this country is that it is the of agcutfe in all cases of dilRcuity 

to use all reasonfihlc diligenci' in coHUHLiiiicating with their princi])als, and iti 
Roeking to obtain instriictioiis from themd If tlierel;ore time will admit of it, 
it is the duty of .an agent, beforo anting in the business of the agency In an 
irnusaal mauner, to seek instructions frcmi iiis principal; , if, however, the emer'^ 
gency is piessing, and there be no time for such comnmnioation, jie will be tally 
justified in taking such steps as a prudent man would take in endeavouring to 
mitigate or avoid any loss which may result to the su 


matter of the agency. ; 
The extent of this duty is w'ell illustrated in the case of The Australasian btearn 
I^avigatio 7 i , Gornj^any v. Morse by their Xiordships of the Privy Council, when 
speaking of the duty of a master to commanicate with the owners before making ; 
a sale of cargo, and may be made use of as a general example of the duty of 
all agents im vbliis coi:nitiy^^ I;a that case which was decided in 1872, 
the plaintiiffs, sheep farmers, sent to their agent at Rockhampton 19 bales of 'wool 
to be shipped on hoai’d the defendant’s ship Booinexnng iA')r conveyance from 
Rockhampton to Sydut^y. These 19 bales formed portion Pi a cargo comprising 
260 bales of wool consigned to nineteen separate consigneeB in Sydney. The 
Boomerang atriick on a rock and lilled, and ihe whole of her cargo hccaine Hub- 
merged, and moi’e or less damaged by salt watei’. The cargo w^as taken out, 
transhipped into another vessel, and taken back to Rockham pton. In the cout se 
of transhipment from the Boomerang many of the bales of wool unaToidably burst 
open, and the wool belonging tO; different cohsignees became mixed, and the 
wool on its return to Rockhaiiipton, to which place it was conveyed with reasonable 
despatch, was dirty, and staiik and. w^as lieated and in danger of ig’nition. The 
weather w^as rainy and there were no stores in the town of Rockhampton in which 
e been unpacked and dried, and the wool Avas in immediate peril 
serious damage. Under these circuxnstances, at the instance of 
' the master, assisted by the agents of the shipper, the wool brougvit hack was sur¬ 
veyed, and a report drawn up which recommended it should he sold immediately. 
Whereupon, owing to the urgency of the case, Ihe cargo was by direction of the 
master of the Boomerang sold at public auction. ; At the trial the Judge sub¬ 
mitted to the jury, amongst other matters; did the defondants the owners of 
the vessel, time and circumstances oonsidered, act fpr the best, and as wise and 
prudent men, for the interest of the plaintiffs ? had the defendants, consiclermg 
all the circumstances of the case, time and opportunity to obtain instructions 
from the owners ? thejiuy found the 1st of these questions in the negative, 
and the latter in the affirmative. The case eventually came up before their 
Lordships of the Privy Council. Their Lordships, aftej’ laying doAvn the general 
principles of law as to the authority of a master under certain circumstances to 


the AYool co uld ha a 
/ of increased and ^ 


sell the’ goods of an abst)i5t ovv uer, to wliich principles I liave befoi^^ referri^d ; 
siaid, ‘^the BiiniiTiiiig n;p ol^ the Cl.\^ Justice of the Supreme Court of New 
Eolith Wales is impugned on the ground that it was niisieading in two, amongst 
utlier, points, h;v'' the explanation of the word ‘‘necessity’tai? being equiva¬ 
lent to a high degree of expediency ” “ highly expedient,&cbafnhBecondVy b 
tlio question whether the defendants had axtod as ^Vwisje and prudent men; 
and said, of the word, mcmUy^* ‘‘ it has und.oiibte<lly been employed in cases of 
this kind to express the urgency of the occasion wliich must exist to justify the 
act of the master, but the wordiieoessity '' When applied to m affairs, 

where judgment must, in the nature of -things be exercised of conrso 

mean an irresistible compelling poweCj what is meant by it in such cases is, the 
force of circumstauces which determine the coarse a ittun bught^^ take. Thus, 
when by force of circiimstancovS a man has the duty cast upon him of taking 
some action for another, and imdtm that obiigatiou adopts thevcmursc to 

the judgment of a wise and prudent man, is apparently the best for tliO interest 
of the pers ons for whom be acts in a given emergimcy, it may properly be said 
of the courne so taken that it was in a moimntile sense^^n^^ it'’....,, 

and after upholding they inanner the question had been left to the jury, their 
Lordships said “ A sale of cargo by the master may obvioiudy^^^b^ 
the above sense of the word, although another course might have been taken 
in dealing with it; for instance, if in tliiB case, tlm wool, which had im 
but as an article of comnieix‘ 0 , cotdd have been dried and repacked, and then 
stored or sent but at a cost to the owner clearly exceeding any possible 
"^of it to him when so treated, it would plainly be the duty of the master to soil, 
as a better course for the interest of the owner of the property than to Save it 
by inouiTing on his bebalf a wasteful expeiiditare. It was further objected,” 
said their Lordships, that the attention of the jury was not sufficiently directed 
to the condition of the speciho bales of wool belonging to the plamtiif, . it i» 
plain iihat the ship was a general shipythat the wxol belougxd to nnmeroTis 
that all of it was more or less damaged, and that some of it was so intermixed 
as to render it difficult within the tim^ at the master’s disposal, and-the funall 
resources of the poi*t, to deal with the bales separately, these facts had properly 
great weight with the jury when they came to consider what it was practicable 
for the master to do with -such a cai’go.” Their Lordships then dealt with the 
duty and possibility of the rmiMior communicat^^^^^^^^ with the o-vTiiers or the 
consignees, holding that he must, to hold himsoif free iTOin responsitility, eatab- 
lish an inability to communicate with the owner of the goods, and that the 
possibility of communicating /with the owners depended on the circumstance of 
each case, involving the consideration of the facts which create the lU’gency for 
an early sale, the distance of the port, the ineatis of communication wiiich may 
exifii\ and the general position of tb.e, master in the .particular emergency; that 
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tliere IB a reasoriable expectation that it can be obtained before tiio saie, but 
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that •where there is gro-uiid for saclx'an expectation, every endeavour, so far as 
the position in which lie is placed will allow, should be made by him to obtain 
the owner’s instractioiis. And upheld the finding of the jury in favour of 
the Australasian Steam Nayigatiou the defendants in tlie action. As re- 
gards the duty of comma riicatiug with the oi\uiors of tlio goods, tlioir Lord- 
ships, after laying doivn the general principle to wbich I have previously 
referred, ssi/id, ‘‘ the sale, if justiliable at all, must have taken place spoodilyj 
for the perishablo condition of the wool, which alone justified the piaKter in 
, . Beiling, made it necessary there should be a^rimmediate dispuBitioTi of it.’^* 

|aftor finding that it was not possible for the nuister to communiciate with tho 
owners, said There’cau doubt, that the nntster is bound to employ the^ ' 

tclegn’aph as a means olb cominunkMition where it can be usef ally done ; but, in ' ■ 

this oaoe, the state of the particular telegraph, the way it was managed? ' 

how far explanatory messages cQxdd be trarisimtted by it, having regard to the ■ t 
time and circumstances in which the inaster was placed, were proper subjacts to 
be considered by the jdiry, togydhep other facts, in deteiunining tlie cpiestion 
of the practicability of communication It is obvious when a ship is m , 
distress at a distant pod)> from whence -^comnninicatidn with all tlie owner’s is t 
impossible, andwvith any of them difficult, that thev task of selecti^n (where all 
are entiBled to consideratio ri) those with w horn he can and co aid communicate, 
must add greatly to the master’s labour, and might at tiines require an amount 


, of time and attention w’hich he could not give imless lie hegiected mox’o passing’" 


duties connected with saving and tleaiing with the goods. Such a state of 


things, when it exists, is cleaily within the range of the ciiwinstances which the ;i|| 
jury may |Droi)erly be directed to consider in estiTriating the conduct of the || 


master.” A further example of this dutypbefore acting on an ei'hergency may be, 




iivstancod by the case of Willcmsoit v. Wilson,^ - The Bonaparte ” which was one, S; 
’‘between the ownprs of cargo and the person to whom a bottomry bond had been ';4' 
transferred, as td the validity of a bottomry’- bond, purporting to effect a ship ': 
and cargo, the question whether it affected the cargo alone coming up before v' 
then Lordships of the Privy Counoil. There a Sweedish vesserboun’d from, a ' 
port in Sweeden to Hall, was driven by stress of^ weather into another poz-t io 
Siveeden. Ten days after hei’ arrival the carg-o was unladen, and the ship found 
- to be greatly damaged. The ropab’s were completed, and the cargo irloaded. , , 
The master at once communioated with of the ship, resu ' ot in ^ 

Sweedeu, who being without funds consented to the master taking up a be rry ' 
bond for payment of the necessary repairs ; and the British Consul at the port 
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where the vessel wrote on behalf of the mastei, and as his a 
consif^cnees at Hn 11, informing; them of the damage svistained by the vessel, bat 
making no application, to them for tnoney) .oor refer^^ tp tho necessity of 
repairs. No answer was made to tliisjetter, and the master hypothecated the 
; sliip freight and cargo for the money hoi rowed fot* the repams ; held that such 
' XKObice to the consignees vvas siitfu^ient notice to authorize the master raising 
the money by bottomry on the cargo. Farther exampics of action takon iu 
cases of diilloidt^r may be found in v. fa Gaudei^ 

V. Bronm^ OkrisHe v. Mow^ and Tho Mizab&th^ dhis 

' question' of* “emorgoncy,’i it may be well to reier to the case of Ch^^'pt/i'w 
V. Morion^ i.u whioh <.;ase, in the judg^tnont of the Ghiet^ Baroiv, ia 

made to a soniewluvt peculiar unreported caaOv in w'hich it was held that the 
agents could not be considered to ha agents of necessity to dispose of the cargo, 
(which case, however, would in all pi'obability be considered to be a case falling 

within soction 189 of the Contract Act); there a shipment of goods Avas made 
from a poi*t in Italy to Malta; at the time of the arrivri there tl.i.e plague raged, 
the consignees accordingly sent the ship to Messina, and there sold tho 
cargo. The vendors having failed, and an action being brought by the oAvnera ^ 
of the goods again^b the consignees at Malta, the latter were held responsible, it 
being considered that the cix’cumstances of the case did not rnake them, agents of ' 
necessity to dispose of the cai'go on behalf of the vendors. 

Implied authority of pstrtlcular kinds of agents ; Partners.*--Ea^^ 

meinber of ix partnership is its general agent; the extent of his autho^n 
'Is determined by the kind of acts vrhicli are necessary or u.snaily done in c 
ing on the business of such a partnership as that of wiiich he is a niembei. 
Partners may stipnlato among themselves that some one of them only shall 
enter into particular contracts or into any contracts, or may restrict in any 
way they pleasO the powers of any one of them, but Avibh such private ar- 
rangoments, third porsons dealing wi^i the fvtm ivildmut . 

The public have a light to assume that every partner has authority frota his ; 
co-partners to bind the w.hole firm by acts done or contracts entered into which are ^ 
nccessaiy for the poi’pose of the partnershiii busm^^^ Tho question av hat is 
necessary for the pui'poso of carrying on a partnership must of course be 
determined by the nature of the particular business carried on bv the partners. 
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^ y M. ^ W., 343* also Slyth v. Birmingham \Vater PVor/c^ Co^np uiyf 11 East., 7o4. ' • 

» ^.^00., P. G.,419. . , , .. , r 

• ' R., 6 P. 0., 1C4, 1G5. 

■. R., 4 Q. B., 137 j L. tt., 5 Q. B., G W. 

'* 2 Dodson, 403. , ; 

11M. & V,r., 634. i, ^ 

* Ind. Contr. Act, s. 251. Seo Com r. Mickinan, 8 H. L, Cas., 262, (304).-: ^ 
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.''jaCPi-ta* ** iTi3’ffOBrrr ;:QP".cirETJi:^'(»,A'fesi:s of 

ihat'caa Of that 

ite^vjjb^ ' fransMtidn;<jf ; ,th.e Wsi^e^'^ tliai is ^not sufficioiif ixF 

^'crf ciidenoe of ,' sanrtioii liy '^O' ofeb^i' partJH'FJ^-f : . What ia 
fag'i juji the fiasiofias^ of tha-yfeni ender owlinaty tarc:imst;i.nce8 and 
Vay is a. fair feet; but iievertkelesa aa:a partner is in tho position 

hg|r agents he wiU M at liberty: m an ■ emerfenoj' to,;do all sueh a;t?t(r. 
juxpose of protecting his co-partners from loss as would be dopn by a 
ocainarv nradence in his mm ease, under simiW cir^uimstanceSj* thiif ' 


bat by Lord Chief Justioe Turner in, Jtiwparte Ch^jienda^ 
Gomfany, 


'partner, wliaterer the nature of the partnerslnp busTfiess, will bo presnmctl to 
have power, to engage, clerks for,,tli 0 beneht of the, firin*^^,. to this ahthority 
liord Rolf doubted whether in every case it would he necessary, vrhep a ooniract 
is entered into,'With partners, to show, lu ordcvr to . ehar^ (dieiu ail, tjiat benefit 
■vcoTild necessstmiy I’esult to the hrnij and said tiiat .there.^miglit.ho cases in 
wiiich the pariaership would be Iwund, alti^ngh not, be the case; 

but it must always be a strong fact to sho-W that 4lp pai^tner acted for the f^ih 
if it be established that the contract Was for the benefit of the fijcm ; the point 
to be considered in each case isy is the paity acting fern himssfe alone, or opt 
account of the firm.” To make fen-ier of a debt due by the-firm;® to receive, 
payments duo to the firm,'’' to grant receipts for debts duo to the fiJUn ;® to release 
a debt,* but not iti fraud of his co-partaers and, coTlosively.W and not so as to sbt. 

private debt of his own^^* to draw cheques in the name of tbd 


it off as against a 


* Breltel V. TPTi^am, 4 Ex., 630. : ■ 

« Ind. Cont-r. Aofc, 181>. 

• Hawtay^ie v. Bownw, 7 I’f. k W., 30o. 

8 3i..& W., 703. ■, 

• Beckham v. 9 Mv k. W. , 79. 

* TMriLglas v, Fatricky^ T. K:., 683. 

^ Anon- Caoa, 12 Mod., 448. DU'J^ y, Ea 

* ELenderaoit v. TFi^d, 2 Camp;, 561; Br 

• Hawhskaiv y, Perrfeijw, 2 S^vanafc., 539. 

AspinoH V. London and NoHh'’Western tiailiQiiy Cort^any^ Ha., 826. 

** Fiercy v. Fpnmey^ L. 11., 2 JBq., 69, 


Exrparte Chippendale^ 



eoping partner and pi^ 


or the firm's bankers e ven tliuiigli ho be 
>ribiy to engage to paj a debt due by the firm,^ 

,vi aging piiT'to.er in a fir in, -of 
power to bifjd bis 00-pai‘tn.ers by a bond seoarivig payment of 
80 one inoinlxjr of a firm of bankers has been held to 

tj for a d<‘l)t due to the It also appeal's fhifc;.,; 

agcjiey bouse abroixl has poweiv to grant a 
his eo-jnirtnei's,^ and that a bjmker miij negor iato bil||| 
U) such OvTi ositentas the necessary demands of 

aitthorityd' A banker also has aiithority ' 
i^’/bill .^:tnade payable at the bank, to apply what 
ay h to such custermor in pay5xiout of the 

o exjmSs- pi'der to payBat is ther0 no iniplied 
i. thiid;;.; madi.^ payable at its place 

of tb’d'iact.'tii^t^ has fnadvs suMcient foi* 

the alysenco of any of dealing oii' pi'eviows in^striictiou 

■'jjd'’ so ter apply thodopoBit.^’ '■• . \ ; 

In commet^cial parfcnersWp.— Tho^;'P^B,thont^ of. 'tW!; pair%h *8 depends on 
the nature of the par'dcuiiu’ business eairied,, bn by ti3,b firm b^ it has been 
'I', held that the sale of one partner m tlie. sale/that one partner 
'hasl'a ^ bo-iTO’y^ on the-credit.u.f//t.he ''fimrwhpnr'w do and 

r. if h© has po wee, to bo?'row it has t>cen held htkit; he r.n^ plodge the porsoiuil pro- 
' i/ peidy of the firm for tliuf pnipos and such pb.Wr is ;;nc)^^' gone upon dissolu- 
'/;■ ■ , bun of the, iirm that one partnei* ha^ power 1;b, .get 

I" a,Tui Ihnd the firm by b.is action, mdess ihe person luaking the advance 'V'as avvai'o 
that the adroaxce was intended for the sepamte acTmiit of , t%that 
■lb', he ho^ powe.i* to p.rbdu’e-an. .for himself.-andyech;p|6rtnei-:s,-;ou p,ar 


E" Authority of firm of bankers.—A 

■ /^ans has 

; duo by the firiji.* i 

authority to-accept sec.irii 
i,/'' ' pu^>' piiirtTieh- in-.a .banking or 
'■ of credit bijpdinii* 
deposited 'by .^his 

!', ,-iafeteir riiay require without..express 
-vrheu-.his ■.'cu.stom!i^.’^'y._;^cep^^ 

/Wance he mi 
;iS?,.’';hiU, even 'though, 
fi'it' u’tuthority for bamh/to pay a 
<jf .-hu-pnasB,' simply beeause < 

/', / :thab' ;pmpiose, 


Ban4, a 0. B. N.'S., U2. 
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CF- AGENTS..' 

pi>w©r,to ass^t to ^ oretlttogfcotnpositi^ ■•■ ■ .;:^ 
ibis, even though tlio'^gobcte': 

.^|i^wiiGfl by’&Qvl')T§j|j^ .tkei'biis no coilxiBicii bfetvrecn the fehy^r 4n'd , v._ ,.i.^ 

' ;^'tJiatt-'Ivi#‘:&ajr bohi;ow mohoy and give a 'note therefor jn tiie 

tho hsoiiey be not brought into partmership, ^ot tho note gi^en:;,y 
;.yj^ith ' thot'-'parity ;of- tlio other, partners but i^; submitted that i^uch 
;i^tl^,.W ’’6ho\vB 'to be/'noeeSEi):y/;foio tho-bum And ii' i^w ^bunneh- of 
■ 'pai'tbo^Mjp be Biich as ' b^dinitrRy requiros biiirf of L^coltange.^ iftieiJt/tinlesi^ 

.i^faaued by'agreen^ any one partner may di^aw, acoept and endorse bills df " ^'■ 

^:}cchittnge in tkd partnex'sh^^^ n^in© fwr„ partnersh piirpoSe:^^^ bni; he has no ; ^ 

implied power to ao'iept bUis itn blanks no^^ to bind lus eoipartners, otherwise , ^ 

tliu-ia jointly y/ith himself,^ nor can he bind the hi severally joint and promis- r :i 
soiy note signed by himselt’amh him oiv behalf J But partners may ; 

bind each other by drawing, accepting oh; eudursing bills' jt oiudiange or pi’omia?* : 
soiy notes in the name of ife hroa^^ tod piOTided that ih :) bill or note 1)0 dii’Odped ' , 
to the'pai^am*ship, kev ids own name.^ So also all conrractAS o£ 

sale or puroha^^O by one a^rd fr>r the iniipoi^es or con- , 

ueetod with the partnkTt^hip are biM^ on tiie lirm.^® ^'>o aJJi^o a promifto or ach 
^ksien by one pa.rtnei* will bind ih iirm.^*- He hasf however, ho implied 
aisthority pay a pidvat© debt'With partnership fuudsd* But a partner in a ; 
&m n'tot being an ordinary tradij/g partnerfeihip, but merely a Carrying Com* ' 
pany, fprmed for the purpose of carting goods from a- railway to a town, and ^ y o 
for the) currying ton of whd^ Msine»s the drawing and accepting of bills or ’ 
inaking pr^L^misacuy iiot^s is iir ho: way neoesijury , has no implied authority to 
biiid such firtn \by promissory notes- in tire name of the firmd® Nor wdll partners 
bo bound by a jo/int secunty givea by one of the pai tnors for a transaction not 
relating to tlio p?!aTfeiiBrship,; eja^'fpt; whore the tiern’t^ expre.^s or implied sanctioP 
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catt "bo ffliown, or wliero the giving o^’ imch security is necessary for the carrying': 
on of the buBincss of the nor has one partner any authority to bind the , 

, partnership in any other name than that held out to the v/orld as the name of 


'jffr l' V any implied authority to open a banking . .' • 


ac(yoUnt On behalf of his firm othersrise than in the nam of the altlujiigh 


i 


®S;I 


it appc3aj:‘s he inay tmnsfer the partnership a(3co And one T^artiier has no 
implied anthority to iin^oxtgagn inimovoalr^ p:rop 0 rty belonging to the partnership 
business without the coiiseut^^^ others;^ nor has lie implied povYor to take a 
lease for the firm of a hopse for partnership purposes nor can he refer a dispute 
the subject of a suit to arbitration;'^ nor can be submit partnership disputes to ar¬ 
bitration;^ nor can he coiisent to judgmient aguinst the firm liM an agent, ’ 

appointed by all the p[Mners to up their busiuess autliority to accept , 

bills drawn on the firm, or to accept a bill in the name of one 
lias, power to execute a joint and several promissory note if it is necessaiy 
for the bnsiiioss,^^ In a fii’in consisting' of printer and publisher, the publisher ' /,: 
» has in certahi circmnstanees implied power to. order goods on;,credit and bind ' ; 

the firm; thus where in an antion by stationcxu who Buppliod paper for two , ’ 

/’ ■ paidienlar works, on the orders of the publishers of tlie works, against tlxo , /*, 

/ printers of them, on iha gTOuud that the printers and publishers were partner^ 

. in the works, it vYas held that if the printe:ry were partners in the publicatioils 

vif ' at tlie tinm the ordersthey were liable, although the 

lishors only were liable in thefiyst uistance.^^ . ,} ' 

Authority of'a;:Kurta.“-'-*’W‘hen the acts of a managing member of/a Joint'’'\|||i 
Hindu faniily proceed from an intention to piwido family , reed, or to ’’ h 

' perform an indispensable religione fety^ or to benefit the -joint .estate, they are 
binding upon the other members of the familyd^ The manage^v. b 
' law carrying on a frimily business has poweifto mortgage the-jomt fomi^^ 
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to loviv^ i 


Pollen acting .as .tiie^'t 


antkdrity 
'.^npt.td 

®|)-.-.i.:.'prote0t ircm'pai*i^ ■'M 

^P-'’- ' authority to %aiT0irrJ9j^l^^^%ik,tl^^ 

|l^|. ’ against the--expitiaa ,wJaB‘‘^^;^3a© but snehd^^^m 

;;^i.,y , if'.the other aider ' *' ■ ^ 


power to reaciye 
On6 member,"of a(^^6c^^ly■ 


k’^V'i, iiieiit.^'' 

*'■■■ ^ .'1: 


;;i(!li!|m3|(e»r iM 

^k'l'iiis cO'j.mrfeMT’i^ by a p^o^t-(i»iii^,.;^ho^^l^V,.',!.';ISft''l 3 ;^:;|^^ 
j'.tj'ly'./ airfebitnition 'be'may. ^ ^ ^ 

ii‘',i''!.' arbifawitor by chance r’ViwS'-iiM^bi^on'ty- 

ji;®.’;' .'-'he' riluy bind, ids client l^' fsem^'^nusafeifl rpldtiTig ■'ip'|^,,,'''*!*|W^ 
i^tbxDrity to empo'v^cr his /clerJ^-'to r|^0iTO,'payJii(3.tl.tji® An .ag 5 RSe!^^..j 
ls.''Iiitfoiney.in to he paid oat .orAvfnttd'on^ implies thfct ho ^ to' 

'A'"''’ : 'fcbb'c is , a : fttnd,« , Whmi aubhcni^scl to make a payment imde»';|s*iiwSr^^ 


|,;^'t' jjdit^cicd mutual releaaofi to be flit’'aw.a' -ap, .hf) has bean held:'to. Jib ■ 
i';'£''' 'drav? :i relcas&.i8 He-has- a fiiatutory...'-righ.t ,■ qf retainor ov-ei- 

sks;'.'" .y-MV, ^.j!i>.-nmf.,'oi' hi« Tyrm4ii£ia.l on, sKSconDt': dJi-'btisiu'eas conducted''"M'lSkn . a^Pliiki'l. 




liini on aocuonf oi' his indnmpal on, acconnt p| ■ busiuetis conducted , i^W, 
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of^AssEis 0B''':;j^B’Ktg,- ^ 

^». ' ■ '■■^' "■'■ '-■■■■■..' ■ ;:^^| 
MKpi.^ Men ' oil goods bSc(i='‘,fo.-hiii;?'.'^' ' .'Biit'.he lias, iio mplifia, 

'^die!av.refc«riaed' ■ ^dr'^'thoV’;e6i^3:aofe;J"'^^ ■tajvi-^-.-.A^V 

- cli4^ into 'en ag^semeirij 03i h||\'i>eibalf ;■ to .postponc.'vi^^| 

oac^ctitioa',;* ■ hnt ■ lie ■ mfi^y ■ defer : ^xcWtioii .ia- 'Cbnsidci'atioii - 'fcif tfie! aiCoeloi*a 7 -J“®^|^ 
fion ^te pi^yraoiit of tke debf/ 1 ‘^ Im- has no ™ to pledge 

oiicirt*S' credit ■ to' coimael-.^-'fey. ari espreae promiso .tb |>ay tia £ee^j 
relate.:tG liti^tion or not,"so as.tke CoaBseltb' sueMf clieaat for : 

nor will the'fact.^ai is in pDisiegsjlpn . of d^^ed' .exe.cafod,'-byV®t$^)i;(^^ 

cMetrt, aathorize^liim to ree^tve th^ liio-jetga^ ■ raaQey for tKe elieiifcr^ ■ has’ 
no,power tb;refasG to procee4'^wtb,an, actidn/he/^a 

the terms ;b^^gettingcosts oaf of the bthier sid^^ Iffor 'ociti. he-when 
for a vendor or ■mo.rfcg^.goo receive pctt^asBriTibney withoit^Va' special _’,aii 2 thbia‘i^!|^ 
even though he may ' hayo pos^essibl^'of/^tho d^d..pf oonvayrtiaco'with 
endorsed.’? Hor can he luBtitute an adiloa without ■?^-Spodah" ^ Nor 

he wlun anthbmed .'to proceed., m.' ':m''aelicm- fo ,■ recsRFeir "a debt, oppose 
Insolvenoy Courts a.disohargo of the dbhtoi?.;^.,':..He' 'not- without apeolal'. 
aftnictioii aiithoiuty vtc^italtb s jouiMye-o-4. behalf,'of hi® G]font:;^^.,..iiOr 
bind his paainors 'by.biji8.'^.,and hoie^^t ^ . ■.; ^'f ^''--i,' 

Implied autitomty ■ of' mayiker df a . »Tiiifthat imp hed ';,' ■ 

ai.rr-’li.oritj f>f the is not to'cichfJk 'by t'k^^staiiti^ to 

ti/gents by iho ('hnitiuct. Art/the m^t^r, of-a'-^ip has authoii%^to*'^,.^^’tlTfog^^ 
iiecESsarj^ for the elue tetain^ion oif -hii? .'j 

but his in-4j>li0d. authbnty>does. ■ iiot-bxts.t ia.ca^v.owner .^n. 
self by ageni-p^onaVly.^as'■‘foii|jte»d'’autherit^^^^ 
neet'sisary supplieB,’’^'for t^e ship, it. ^,, , such ■ :ai^'. n.m ilt a^A. proper*' 

Lhe -sliip upon the.T©y^a®&v^^. H.e-'Tna^ 'bonw^ mpnoy. .for the noc^sao^^y. re^ira: 


lud. Contr. Aefc* '217;-.17jfet - Sae sMo-Ex-^rte 156).-■'■; 

Lovepme. v. Whidc, L. Itiv'e- C. ’B-ii- 4^ ’ y,-"- -. ■ V:'.,^•, ■■ ■■: '■■ ■ ■ '-■-'■i'' 

Gr/nnvionmealth Lami jSs^te ^ 6p^f-'^n re Ho^nghem^ 43 j.'di.., '■ ^ ■ ■: ■■ '.\ '. ■ ■ ■ ^ 

Most!i:a, v. h. jf bh;, Iffif. ^ .-;.:.- " : ::;■■■ y ' 

St-parba iS'»;i»6a»ife.^, in r$ S^nnUx, L; fi.','iV Oh. D., 686. T. ffec-ftsy.}!? ti. 
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1 Dodaon, 8?8, 1 Vf. Rob., a-iS. !I%* B>sa, L. B., 3 A, &.£„ 616. :,y.:| 



‘ ' ; im Gi''ic)ENOT:.. 

,' ’^ Hi! may aign tJie bill of lading, aiiid in doing no, be gcnat'aUy acta 

' ■ aa; the ngont of the owners,* but in some easos ho acts on these! oceasions aa 
ageiet o'- the charterersbat he has no antliority to sign, a 8ee!oad bill of lading 






for the same goods;'* nor lias ho aiij anthority to vary the contract the owner 
has already made, by signing bills of lading ctillering from the chartoi'.^ , 

, ' Nor for a greater quantity of goods than is on board,* nor for goods not on 

board nor for a lovver rate of Wght than that for which the owiier has con- 

ivf'v’ tractod.J He ^ may, in cases of necessity, when tlio ship is uTe'cleed or disabled, 

P" ' and cannot be repaired, procure another yessel to carry on the cargo ami eam'-fp 

■ ' the freight ;* he has not in general an implied anthbrity to effect ait insurance ■ • 
on either the ship, freight or caigo,® yet there seems little doubt that cases irmy ; 
arise which crould confer that authority on him.t''* He may in oases of nece.ssity, 

only, hypothecate the ship, freight, or cargo phut only other 

• moans of obta.iiring money apd after using every tuideavour to communicate 
with'the owners of both ship and cargod' His right so to act is founded on 
’'.'’'^ necessity; this power of the master arm oitt of his relation as agent both 

- Pt tlm owner of the ship and to |he ovmer of the cargo. A material distinction, 

ill deodgexists between his authority as agent for the one and as agent for the c 

other-but in both cases liis power to hypothecate, arises oat of necessity of the 
case. Loi’d Stowell says, “necessity creaf.es the law; it sapersedcs the imlbs, 
and whatever is reasonable and just in such ca.ses is likewise legal. .It is not to 
.be considered as a matter of surprise tborefere, if nyich institTitod rulo is not ^ 
found on such subjects ...... .Several limitations of that authority, as Lhe law 

bas been developed, have been established; araong.st thorn the •following are 
pre-einiaent. The master must endeavour to raise funds oh the personal credit 
of the owners.. and if the owner bo on the spot, acoordiug to the general law 
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i&lthc master has no authority to bottomry (Boulay Paty, 11, 271); and if 
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Hl-'f'SeJll:; th e ■ ship - fitolptoly'. oecessary- lup htpi' to 40 

i||^er3;^(i to liowevep,. thp ....gieeaiid! .- ol.'raiinSa ^^^ ^ m m ^ ^ 

l^ut as poiatod pri.t ^iie apihori.ti^,.,j^e, tbi^ ppwer tn 

caffes pf actaal/.iieeeg^y^,,: ,^p^v']|i^ ',poES!r;^^jvto’do' ' cron-if ' 

H^apeps/ ■,s^5yea■■iin^fi).r;pipcuriistai^ of:ptviugeaafc iieeesaity 
I^BUpfc.ffell, ^/_aS ^.esittogbi^.aU ■iaostg^..c]auaiS,aad,aU-^ 

eyep in- a Pasp ■. Hf nb autb9,p^ aq mastoPi ^ affto ^P 

li|,aabstuatg,‘n of ^(iigtbcff-ypyagt^^^^ place pf ; pnp‘ii|gree|L,'fpoft bptwpe4 t|»e 
a;^d iib.^ freigbipi^ pn wkiri}i be hajj-^oied to a foi^gsn cotmtoy,® ,; Pie 
^pto.atitbopity tq.bipd:*be oynees'by >)a‘itHig'tewa.i;'d to’ ^;hrobftp ju p' fpp^ps., 
.^ripr.';^;;’'t% qlip'|(,.fii^iyal a.atho;^mg. tbe bimt-pir t,o,:plu 0 ^'*^^P;. 

^n'boid.:,aathQrizi4=to prpraispj^' bei^ of the ib^ttapf 'TfbpB.; 
tP pay.t^pn^bly eailprs in tHrdpP'to.W^di^b. 

fe^i yphacome abogtagein^ a. port and it iq.-not ..p(^|il;& 
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ijif or orpasEft or AorsTs, 


Hws®:". ',■■■' ‘'''''iMrLiBo *( 

iB ■■ ■■ -■■■''/,■’'■'■7,,'■ .::.;7 . 

- oi’ thff’ttafege 'pariicidlife^ firM-#,- Ikj 

feH 'ta>mii:er an'mplkifl aTiifKorityfe ii^^ 

„ ' cc^ntrAct bi' 

wjior'b ^e figli^' bf n'o 
mffiy -'maiisite^-' -au .asciion ■ ^a^feing 

gcK>ds'OTii,;ofe'iis;'p«^^0 'Aii.d,itt'COiB^cm.TO fbf ■. 

Mie absence of adT«|B to t!fee contirary, aiitharity to receive tlib p'l'bweds of sa^v^, 
bvit only in baaii m tlie^ absence of an;^ ?prfti<stfe .or eiistom to tke con&wy;'^: 
;:Where'ii^^ctLstotaary/be-vta^^ ibe clepomt-^-by’ naeans^. 'of k- If- 

■'fr« ia 'ena^ye^';i^/,8eB' -g^diW ha^-^v'^owei' ib ro'caei'vc tbe ■ 

tntpiiey/*^ he ocmnot howver deviate.iroin the strict- ^ the conditions of 

he haw? iw power io more fcha;p the deposit ™ has.h^i 

anthbrity to iweto bill oi: exchaaige bht he msSt,f tate a cheqdb' 

in tron of cash he has implied aTithoiity to bind the y dMor by - his sighate’tf, 
/aihd so' sSm ■<»»■; ke-bind-ihe, fed He may^i^jbuTn'vt^^^^ 'frbca '■■ tb; 

time, bnt^hc-ia'kofc bouiadvto ■hdj:ai^''sim por^’ senSk.-hirA, hotic5b- 

to^BKy he is ready to make a^higboriiil^id the higli^ bidder:^*^ •; 

Brokers.—A broker haa , aath^yritv/^^ ag«‘nt-of both vendor ilid^ptiroliasbr 
to sign tho contract/mafe hy him beii^. rxbthiiig tb prevent hihi 

fiom- acting as agent for Iboth pairtJcs qA^thb^e poiuta 


Wi^iapt'i^.) 


Bmderaon v. Bamewell, 1 Y. & J** 387i 



of a sale^, ne^ciate€l byjiiioa nor to vary ifee s&le j® nor 

^ he siie in Ms own najne on contr^t mad^by him He iiaB authority to con- 
j|V!. tract according to the usage of tjeade^ and do erei^^tHing necessaij the 

fjoope of his authority to cany oirfc the contract. He has authority to act 
^ according to. the usage of trade/ such usages being tacitly incorpor^dod in the 
i;, contract, though not expressed in it, yii-nvided the .eipi^ss otVthe writing 

inconsistent with the "usages so as to ekclnd© them and to change 


ai*© not so 

the intiinsic character of the contraci.^ 

Insurance Brokers —An msunm 
underwriter to, adjust a loss on a policy 
■$[0 may as Otgent of the assured oftect a policy in his own narnci'*^ he may w“h^ 
the policy is loft in his handij adjust and receive payments in cash for tmy reti^ 
W praemium'^or thy loss on a x:)dliby efected by him,^ He may sell in his otim 
jaaine.^ ^ He has no anthonty to pity a hut under certain eircumsi^ices. 

he may refej to arbitration a dispute ebneemmg a He ha^ no po%vB3' to 

depute anothex to act for him,^^ neither’ has ho power to oaxicel a policy .^ 

Shi?>% Broker. —The mex’e employment of shixr's brokers at a foreign poii 
to find a oai’go for a shij) and adjust the tenns upon wlnclv it is to he oairied, 
does, not -^ive them intpliecl power td ?x)lieve tlio mas ter, when he cign^. the., bill, 
of lading presented to him, from the duty of seeing that the dates of shipmexit 
aro coiTectly 'stated in the bill of ladhigd'*’ 

Part owners of ships—Part ownership is but a ttmirncy in common ; 
one"^ part owner lias no general authority to bind his co-partnei’8 for repair's to 
-a ship ; but it is a question of fact whetlier or no he has express and 
"authority giTen to him.^^ Kor baa he power to insure without authority fi*om hifi 
•co-owners BO.as to bind them. V n 

* Bating 2 B. & 137. . 

* VittH V. Bechitt) 13,>I. A W., 7^3; Jaraine v. Kaihoram^ Doorhe, 43/ 

* H'aii'lio V* Fen-tQ^y h. Ji., a Kx., 169. ■ ^ 

^ Dingle v, ILare^ 7 0. B. X. S., M3. 

* Rohin&i/n v, JLTc'iv- /... .L. irL., 7 H. L., 811. : ^ 

* iiic/iarditm V.1 43, nor ,0 (i/). 

' ’ .hlon^V^ L. li., 16 Gli. !>*, 290, 321. 

^ Slipj v,‘ Ctarkd&Hy 12 Bast. -107_ (511}, Todd v. 4 B, & Aid., 210- 

^ JJarittg v. 2 B. A Aid ,137 

Bell V. Anidjo, 4 Doog.-, 46. 


broker, Jias . authority , as 


UtPlJUI) ACtHOEITr OF CEEXAIN ;C;i.ASSES OF , AGENTS. 

Trustees. —A discretionary power given to tinj.steee to invest and le7id a.ny 

part of the estate to the testator's lit-m does not imply a power for the trustees, 
to sell the real estate.^ He is, however, justified in accordance with the usual 

course of business or in cases of moral necessity in .employing agents in the 
administration of the trust funds f but such agents must not be employed out 
of the ordinary scope of their ,business.® ^ ^ ^ ^ ^ ^ 

Husband and Wife.— The wife has, under certain circumstances, implied 
authority to bind her insband for necessaries.’ Where tlie husband and wife 
are living together^ the presumption is, that she has his authority to bind him 
by her contract for articles suitahle to that station in life which he permits hei. 
to assume, but this presumption may be rebutted by showing that she had not 
such authority,* This presumption bolds good also in the case of a mistress 
who lives with a man and piasses for his wife, and this ■whether or no the person 
.supplying the articles was or was not aware of the relatioii existing h^l'A'^een 
them.® Wliere the husband neither does, nor assents to, any act to show that 
he has held put his wife as his agent to pledge his credit for goods supplied to 
her order, the question whether she bears that character niust be exatiiined upon 
the cii'cumstances of the casp.h In JMe« and wife 

were living togetlier as the manager and managei’ess of an hotel, their boaicl 
and lodging being found for them by the,Hotel Company, the husband mating 
his wife an allowance of 1252 a year (on some occasion increased to £62) to enable 
her to supply herself and children with all’necessary clothes, and positively 
forbidding her not to exceed that allowance. The wife obtained clothes on the 
credit of the husband. As to whether the husband was liahlo,:lkmwell L. J.,-; 
in the Court of Queen's Bench? said, “ Ho statute, no unvaiying rule of the 
Common law, provides in what cases a husband shall or shall not be liable, but 
he is treated as a debtor or a pet-son liable on a contract to pa^, bis obligation 

depending on what used to bo called an assumpsit, and the endeavour on the 

part of the tradesman is to show that the wife was the agent of the husband to 
pledge bis credit at the time the debt wa.s oontraettsd....... Wlien a "wife is lii'ing 

with her husband, if be gives her nothing but tho shelter of his bouse, she 
would have a right to provide food and apparel for herself at his c.vpeuse, and 
he would he bound to pay for them. In cases such as these, a wife has a similar 
powei' when she and her husband are co-habiting together, and where tho article 

' In re EoUoway, W. N. (1888), 20e. , 

‘ Ex-parle Belcher, Ambl, 2ie. Speight r. Grant, h. B . V App. Caa., 1. 

• Fry V, Tapsont 2S Ch, D.f Z6S. 

^ Jolly Ve Mees^ 36 0. B. N. S., 628. Debenhaw v. Mellon^ L. H., 6 Q. B. D., 398. 

• Watson V. Threlkeldj 2 637. 

• behenham r. Mcllorii L. K,, 6 App. Ca«., 24. ' 

’ L. K., 6 Q. B. P, 
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bought upon oredit is of such a kiTid and ciiaTactor that pnrsons living ii4 tho ■ 
sfinie n^righlwnrhood, are in the liaibit of ui-dering it upon credit.’’ In the Hoiri«e 
of Lords^liord Solboarne in' the saxno easel aidAccording- to all the 
antiiorities there is ho auph mandate in lavr ” (making tho wife an agent to 
pladgo her Iwishand's credit) “ from the fact of marriage onlj, except in tho 
pai'ticnlar case of necessity; a necessity -^hieh may arise when the hnsband has : ■ . 
deserted his wife, or has by his cCndnct compelled hei- to lire apart from him, 
withont proriciing for her, but not when the h\isb-and ahd wife ai (s living together, • 

and wlicnthe wifc is pi-operly inaintaiaed; beeanse there is, in that state of cir- 
cn mstances, no pri'7aif jra(!ic evidence that the hnshand .is iieglectmg to discharge ■ , ,, 
his iiecestoy duty, or that there is any necsssaiy occasion for the wife to rutt 
him into debt, for the purpose of beeping herself alive, or supplying herself 
with lodgi.ng or clothing; I therefore lay aside that propo.sition ; and thinking 
it dear that there is no mandate in la w by the more fact of raam-iago applicable, 
to su ah a state of circumstances fws we have ot present to consider, I pass to p 

tlio next question, whether tho law implies a inaudato to vile'wife; ffom the ■, 

fact, not of mavriage, but of co-hn.bitation ? If it does, on what pi-inciplo ? , ^ 

Co-Jiabitatioii is not (like marriage) a status,; or a new contract;; it is a genei-al ' 
expression, for certain condition of facts. If, thcrefoj.-e, the law did impiy any 
ST!ch mandate from co-liabitation ; it must be an implicavion of fact, and not' as 
Si conduision of law.” Lord lilftckbnrn said ;t-'• I grant that the fact of a man 
living with his wife, frequently, arid indeed always, dovi,^ afford evidence that 
he cmtrnsts licr -unth such authorities as are cominonly and ordinarily given by 
. husband to wife ...... In the ordinary case of the management of a household, 

this . wife is the manager of the Ivouschold, and would nocessaiily get short and 
reasonable credit on, butcher’s and haker's bills and suc,J:i thing.s; and J'o.r those 
she would have authority to pledge the .credit of her husband. I think 
tliat if tho hiishaud and w ife are livingto ri a presumption of 

fact from which the jury may infer that the' husband really did give the wife. ,,,, 
auoh authority ; but oven then, I do not think the authority would arise,! so long 
as he supplied her Avith the lueans of procuring the fuiieles otlier-nise.” 

' Whero the Avife lives apart from ben husband the preesumption is that sho 
has not authority to pledge bis credit OA'-en for necessaries,^ hut such presumption 
■ is of course liable to be rebutted. And it appears that tlie husband need not, in 
order to save himself fe-om liability in .such ease, notify to the world that he has 
iV not given credit,® afariicfri miMw. not be iield liable if he lias given express notice 

to tradesmen of his refusal to: allovv" credits The wife has^ no power to pledge 

» L* R., 6 App. Gtia., 24, (31)» ^ . 

* Joh/'ixsovii 3 H* &dlSr., 261»: jEdsllufid y Q« ‘ t; > 

* Wadis Y- Biddiclc^ 22 W. ll.f {^ng.)i ^6i ^ 

* Mthenngton v. raiTo^, 1 118, 
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hor biiRband’s m’otlifc whore she is living with another man, Rn«l the husband ig 
paying her a suflicient allo wanos.’^ But she may pledga lus oredib where a pro* 
r jnised allowance is nob paid.* ; And it seems tjiat her power so to do is not lost 
fl''' hy adultery, whilst liAong with hfep hnahand.'^ ■ Aiid she may pledge his ciedit 

‘for necessaries when, living apart fcom him hy inntual. consent if he doss ncd.ifj^ 
allow her a sufficient allowance,* ex.cept whon there 'is a special agroeinenfe 
between iiushand and wife, when it appears that the adecpiaoy of tlio allowance 
need not be considored.f bo when her hnshand deserts her.O 

pr drives her from his hom^^ from the case law by idio >| 

learned annotators of Sraithis Ijeading Oases is that where the hushaud and wife 
separate 7>y » 4 Mt«o coa®«f, the hushand. will (niider ordinary eiretunstanrcs, and ;■ 

„ in the abscnoo of any express rer ocetion of her agency) he lithlo,. unless he allow 
‘aud jary her a su%ieat, nraint And. it has now. been decided that no , 

' i proof of ndiico to the tradesman .giving credit to the wife, of the fact that thO 
wife has an allpwance, is necessary.^ . i. •* 

Hindu wife.--A Hind« wife has no implied authority to pledge hQr hns^ 
band’s credA, save tinder circiiniatances of pressing neoessity.w and where she 
has vohmtarily separated herself from her husband wo'tliont justifioatiori she has 
no authority to pledge his credit e^en for necessaries.A. right of a sotuewhat 
:• analogous characte-r although arising on different grounds is the right which a 
Hindpi possesses to maintenance. Bub ordinardy thiB right to maifiteuauce does 
.?'V. ' not rest upon contract, it is a Uahility ereat.od hy the Hindu Law, arising out of 
' the Jural .relation of the Hindu family ; and is cnforcoahlo in uumeTOU.s instances 
fci; ’ in which there is no eonnociion witheontract, For c.xamplo, a Hindu poieonally 
■''P disqualified from inheritan.c.o by congenital blindness, or deafnesB, or dumbno.ss. 

^ or insanity, or idiotcy, or sanious leprosy, or iilcgitiniaoy, is entitled to be main- 
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;;V|.'|4v tained out of the family estate by the ne.vthoir who takes it. Tltis liability of the 
• bus baud to maintain liis-wife is howc'-er an oliligat'.oii arising out of the status of 

■"1;. . " . . ' ■ ; -’tw 
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* Atkyns v. JPem-;e, 2 0. B X. Sv, 763. -BodykiMOn,^. 4 Ciinip , 70. 

1* Beale V* Aralnn^ 3G L'. T.> 34G. • ' 

^ Netnlharii V. B'mnner, !^. K., 1 0. P., 583, , ^ 

♦ SodgUnson v. Metoher, 4 Camp.,' 70. .' 

* V. L. R., 3 Q, B.--D,, 432. ^ VSg.Vi 

• Vw .fcWf’iy, 3 1 y. J., 501. " , 

’ Eawlym v. YandyU, 3 Pl«p., 351. lIowUston Y, 'Smithy 3 Bing, 127. 

® Affitiley V. Scotty 2 f.'Jipitlis, L. 0,vj, 53Q> (Ptjli otl.}. V . 


. .j... . 


» Mizen \: BiclCy 3 M. & W., 481. OUfford v- Moo. & M,, 102, aiid Reeve v. 


CoriyTighamj 2 0. K., 446* 

ptesi V. Prasad, I* L. K., 3 All.} 122. f , ' ' 

** Nathuhhai Bhaiial T. Ja^vher Roijiy I,. It. H., i Bom., 121. Virasvo.mi Ghetti v. Appaeami 
ClieMiy 1 Ma4. H. 0., 375. _ ^ a, 

I'-t ’''sVli'jfev-fj 





:pros«]y imposed by %emlaw,^ ^nd ferms no part of 


amongst Hindus, ek] 
of principal and agent. 

HKlr Itarnava^ —A Karymmu, of a tarvvad lias an implied autb^ 

incumbrances binding on the family propeidy,. a jcn twri he has a right ' 
contect single debts which, will bind the family ; but he. Is ; hot tho^.^a 
the family to make aKenations, but must haye special authority in, each case;-. 

^As manager of the jmoporty he has power to pledg'e the (n’dclit of the family..; 

|Vior nece.SL-^aiy yaii’pcses.^ ' ; vV' ^' ■ ■ ' ■-' 

r-.\ r'^! . m .. JL ^ 4 ^ . . L. ^ _ __ _... ^ V 1 T«. ^ .*u ^ -M n ' n ■A'in.rt 4* 

to the usage or trade 
pledge of goods or docmmeatg. 
payment and giwe diseiiai*g^?s for thh-prich .of' goods; 
but only in the raan.uer warranted by the eourSo of tnide,^'he has atr. autlioi^ 
ity to BoIl for money, but not to barter he may, if he bnj^^oods, for ia^ 
'account of hfe principal; Avith his own money, and on his own credit, ejcerci^jB t^,^; 
'right of stoppage In transitu 

' IliSUraUCe Agents;-^An iuBUJ-’ance agent is a limited agent not a general 
agent, and has iio authority to contract for the Company nor can the local 
agent of an Inaaranee Company without spe.cial authority*^ bind the Company' 
^ grant a policy,^' ov bind them as to the bei-ms of a policy or waive a forfeiture.*^ 
Kor c-m he ho%^atc even though^ the praemium is paid to hj tn.^ j he may .not 
delegate thcrigh it appears he may appoint sub^-agents.^** 

Authority of certain othei agent; Agent of pye-emptor. —Under Maho- 
inedan law a husband has authority to make the immediate claim to a right of , 
■ pre-emption on behalf of his vrife, and so may it seem any agent or managvuA* 


i Factors. —A factor may buy or sell in his own namafor anothm" as apparent 

^yb^vner,'^ he has authority to sell on credit accordiug 
S^.ho may (under Statute) maiko e. 

^’fepossession he-may I'rc^eive 

iPeoId^ 


^ SuVirt^mu^'^. Sidam Korn SidHngapa^ T. L. it.,-2 Bom., 64. 

* .Koiiihi V. Lah^h'ftv^, I. b. Bi., 5 Mad,, 20C (200-7), 

B:Trh^o y- Corrie. 2 B. Aid., 137, (143 j. 

* Scott V. SiO'^inart, Willes, 400 (407). Jloujiic on v.. Mcdhmm^ 3 Bf>s. ^ P., 4-80. 

* (nd. Contr. Act, .4. 178, (which embodiw:^; Act XX of 1844 now repoalud : per Oarl 

BiiltXomoyf^ Dahee v. SUUram, 1. i . B , 4 Oalo., 490). Qobindohnn<hr SeAn 
minidrator Oenernl, 1 W. R. P. C... 4v. 

® Ilornhy v* b^c</, 6 M. A 3., 166. 

Gurrnnro r, Belle, 3 C. «4; Aid., 616. 

* Feise v. Wmy, 3 East, 93. 

’ Acey V. Feniie^ 7 M. & 161. Crawl, an Ins., 197. 

Boneitcr v. 'Irafalyar Im^arap.ce Co., 27 Beay., 377. 

Xdnford y. Provlti^cial Jnsnraiioe Oo., 34 Beav., 291. 

Po'fidcr V, Scottish BfixLxtaJble Land A'^su-raMe Oo , 2S L. J. N. S. Ch., 225. 

Acey V. Fernie, 9 M. &' W., 151 : but sen Wi?iy v. H(prvBy, 6 DeGr.., M. ^ C., 
Ahadi Bejam v. Xnam Bjgum, f. L. 1 All., 521. 
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■ ;'■ itori'^jf;^, .\UTHORn''Y' 

.'■Aliy iot.bi' (^mission oB-.th’e part .of. a;>^iy} 

' efft^t npoa pre-emption as Biacle by the pre^&ptor'^ 

'""CoilHaeL'--rThe 'rei'atTon. between' Coxitisel aiid cHeat is pceiiHar.-^''If'is not-;');)?;- 
analogous to any case of principal and agt nt. Tho GoTmeel has f* cliliy ^ 

Court as'well . as to his dient. In Co?/6Y/^e;v*-jffo^,“.Best'C.;;J m said j---‘‘’I;oa^ 
not .allow that the Oouaseiis the agcntrof the'paIty»’^. 4 ^■FG®oc.]t.O^ 

bhink an advocate ought to fallow hia own judgnient an agoniv”^'’^^ 

, And the same view is taken by in Midheim v, Munster,^ jj^ia^pow 

promise, see the cases above x^eferred tb, v. '. ' ■.VVV' 

■ ■. 'KBaderS'"^Vakils.—A: pleader oi' vakil has'heen dbfbied by. the H^gh: 

03 itLcltiding any legal practitioner entitlovl to practice before 4'Jbdgb, not behigl''"^ V', ' 
an advocate ot* attoinioy.^ He acts under a mikaltiUuxmah ahd. there and 


OlVii*' :;fei 


narilj lie has authority la mthdraw a case, or ^ agree to wsucs,* but hari; no 


authoiity to give up a portion of a claim already, dec,I’obd^^ ke has. no authority 
to enter into special arrangements as to his f^s ^ a^i^or accopiiag ar^k^ut- 
namah lie may twelve or; bohailf of his client intoey or valuable dQ,ciiments,^^ 
He has authoihty to' bind tiis client by admissions in. : civil oases but not .so in 


criminal h© has, if a mofassil practitionery been held by Jackson J., in .the 


year 186G to have no authority to bind his client: by. of law;^^,. ;- 

t ■.. ■'■ . , 1 . ... r r- •: .1 ' 1'_ ' 


W has an^ority to bind his clienl by adm^sipns admisaion^^ 

made by hfm must be taken as a whole, aha.;.must not be u 
he has no aiithoiity to t^linf^uish part of Juy dient’s 


■ 


^ MeLri.h.ar Dat v. '8heo IP^aaod^ I. ? All., 

» 3 Bing., 119, (121). ^ . 

• Swwjen V. Lord Chelm^iard, 5 K*, 890, {^^)- . 

M.. b!, 20 Q* B. D., Ill, 

» L L. R.. 13 Calc., 115. ■ . 

• Rule lfo> 271. Sea Belckambers Practicef '^■ ' 

’ Suhitrwmonee v. MjudhoQ Soodv^n Marsh. $19- , Sbo s. Act XIV of 1882, 

• Abthd Sab hall Chotvdhry v. Shibkisto DaiOy 3 B. L. R., 15 Apv 

• Mamchand^, Ghintavian v. Kalu RV'-h :ii k. 11., 2 Bom.. 3^2, Skivram Bdti r, 

ArjetTs,. l.'.L. R., 6 Bom., 258. 

Anonytnciis GasO) I. L. B-, 3 Calc., 76/- ^ ' ’ 

** Bokdey v. ChictiLr Kooar, 5 N. VV. P. fl. C., 2. irarttin koy 9 W. R. 

486 j Hajendcr Nurain Ra^ 'f. Bijai Qoiyitid 2 Mos. T. k j ; ihssee v. 

Futidnki 21 \V, E., 332; KiJi'hfxnund BhuUUf je^ v, Qirnhala VrliUj 10 W. R., 322. 

Que&n V. KoLidni MtuitK-ei 17 Wi R. Cr 409. 

Jumoda Koonivur v. Qoro-tee Bt/Jnuth T^hady 1 Ind. Jur. N. S , 365, 

*“* Ahdttol Givr>iie^ V. Oour Debia^ 9 W. R , 375. 





Natha Singh v. Jodha Singh, I. I*. R., 6 All.. 44.>6. 

Rum Kant Ckmvdhry v, Brindahnii OhnndfsT Jlosa, IG W. R;,-246. C^mnday Co^mer JDev 
y, Svdak^d Mahomed Kh‘,^1, lb W- R., 43G. Cour Berskad Doss v. SooMeb Ram i>ab, 12 
W. R., 279. 
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(fofeiic-.,- ;1 nor can he, witJiont his cKent’s consaii.t, comproTniae a smt;* nov cam 
Roneent 00 as to bind his client‘Trrth reference to imt-tsrs bejrond the scope 
the suit f nor has he authority to transfer a decree, uniess specially 
;f|;|f":'hmpowered;6 but he has anthoiitj- to apply for lease to withdiaas a snit this 
%V'''^^i|^^pO'wor is now given by s. 378 of Act Xl\ of 1882; hut the withdrawal luust ho 
''‘|;-:%ith the pemifisi of idie.Coirrt; he has also authority to carry ont all minis¬ 
terial fujictions throi^h hie clerks or taidB.® 

ji' Agents of GwonuitWlt.—Tlie h®t of a Gwvemmoxit officer hiuds the 
(3-ovenmient only •when he is acting- in discharge of a certain duty within ths 
liinits of his authority, or if he exceed that authority, when the Govti-rmuent in 
fact, or in law, tfeectly, or by implication ratifies the contract? , ' ' 


Sirdar Begum V. ImtooUtieid, 2 N. W. 


Ip 

'!W ' 


^ Mukee'^icoTmisstt v. Buldeo^ 3 Agra H. C., ^(>6. 

;* Trem Soohh y. Tirfkee Manu, 2 Agra >1. 0., 222. 

JP-H. Or, Ud.. , V ■; 

K/A tfid lDi^dat'v. . V 

^ Y, Mc^Aevn^^ 2 N W- P. Hw 0., .J9d, 

7’^/nt Cootrtar V. CoKfltitc;'o/Be^-rfr/tocm, 5 W. R., 80. 

^ Tn the of , Khciiia- Buwy T. Jj. 16 Calc f ^38. < . 

’ CoUector of :Mas^^dtam Y. Caimla V&»catii Nunfdnupa}^ 8 Moo. I, A.y (6J9), Umdle 

rr Sevretary of VLjdBy 
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?AET I. ^ THE EXERCISE . p.t>,.THB A 
PAET-'il. CONSTBUOTIOl^ OP THE■AtTHO^TY.' ’:':■^''.'''■/’’yiP 






■i:': Agent how^ ahonid aot-Anthorifcy to be strictly of ex^e;.witb,|J|^ 

' ■ yui-iation-Bffeot of escoc^iing tbe attthority-tJfEeot.of doir.o; leas , 

■ of otoi-oiateg (,ho aathority-t^nler power of ^.ttorncy-TerllrJ authority 

r>t---lMcro ^vords of r:\oRpriptii<>u—-B^erciiSB , 
ni»ameS'~*McHt1?o for >1115111030 .of 
■ Bills by E.nd. for primto 


U. 


_i'oiaiog tbo aafc}iorit7-‘~t>Hkr powor of attorney*- 

as to negotiable instrttiytpnta'^-^FromiEsoTy notot' Hero ^vords ul; 

C/oinpanics—Bills of Exchange for, and by C'Otni 
Mode of oxacutiem tmder CompanieB Aefc-^Of Bills by and. for 
oiciistom—Anadaigtticy aa tci NV^boiu I'ill is addiT^sned —W>€ixi no quawpe^tion^B^^^ 

of the antliointy in oaseiof.cliaiiorpartics-'-'In r4tseH of bought an<l sold ^riqta^3ni#^oe-^^ 
of particular ouHfcoin-Samo rules m exorcising authority in other 

Bought and Bold notes—SttMoiemy In form of dguafcure. , ■ ■..\v..-.;Hv...e 

Const*nction of tbe authority-Wiicn^ the authority Is by formal document- 


purpose first tk> be regarded, gnneia words folhhving speciol pmpiso to be regarded us 
^ - ■' ‘ l?.tioit!vI con-: 


■Slpcoiai'^"* 


being all such powers arc .•.ocdful— Power to boII, on.<]ot.<o r.,.! assign, 
f-rolfog oporaiTyo part of agreb-aiont-Constrnctu..« of geuoral words-Wov.ls .to 


,liug operairTVi? uj. -:* w . _ , n ' V 

looked at in contfcotum witlx oorftext xxa well as with general obifs-cs of power^Worx^.V i 
“per proc'” effect of-Vv'here by loss toixmal iu.d,rainont-Onl,y f;aoh niatLere dro wiohi^;.. 
soopo of authority—How oon..trucxl when authority is oral or iiiiidxoU-VVhere contraol ^ 

is ambiguous. Evidence when adsnissiblo to oonstrue contract. j..; .. . - " "'''''A|| 

PARTT:^".' A.iV '’;;h^4S 


Execution of tbe authority~--It Is the duty. . of tlic argent when bcSng 
bol.nlf of hi. prbu'ipa.l to use ca.re in the mode of.execution of all ^nitextqt4|« 

entered infc-a on that behalf, his object should he to so conteao^.^ to, 

himself, blit his stincil>al to tlvik partiss, aUd : c«mveraeiy third 

principal; and not to himself. He shxxnid a,Iso use care that he. is strict^; . ■« 

.Lpursnanccdf the authority given to him; although ife^l:^,’^ w,n 
seen, that a Wtdit deviatixo. o>- vfmiasioo either m ex.c,.-ss'of 'i y 

by doing leas than-tlxe anthxmity w^iiTants, may not be a mode 
his anthorify which wUl prove fatal to the contract But mwei^dloss 
siderimr this, it will, he w'ell to hear in niir.d the rule that the a.ithonty^inoln4^^,.s 
as inm^ntal to it, all tilings neee.sary and oust ■ unary to carry it into effect. .'ja®| 
First th0 authority should be strictly purSUed.-Asya general rale the; 
authority'must .be .strictly pnrsued.^ For authorimng a man to do an act m a , ■ ^ 
paeHonlar way implies a no,gative that he shall do it in ay other d^ any , ■■.% 

consequences might oiumc from doing it in one way, which might not from doing i 

» Com. PxK V “ Attonwy,” C. 1' • CotuiIhi’s case, 0 Co., 76, 6. , 









■. r ■’■exceeding thp.aAit^iority^-^pre; tfae^a:goirt;^''es?i^ii.,g. 

'aulhoii^^raoe^^'e than he is aitthorized, in ^nch.:casts whore;^h a'i;;p|S3iWo ta ;:i| 
sepai^o that whieh is beyond the authority from tha^^AvhKdi is wilhin 
m»tdi only of what he has done as is within the Katiiority is Innding as ^etw^ea ■ 

Uws aM bis principal ; hut. where ilo such scpai.'arioh i$ possible, the 

bound to recognize the transaction.^ 
iiiS^noe broker was instructed to underwrite j^li^ps, risk not to 
by any pne ressol; and the broker unciei■ wrote £lbO, be 

that the , broker had exceeded his authority, and that the o . 

capable of divisi(..n, and that therefore the prima|al':was.not liable to tbc ektG|t»ita 
of even £100. : So where a hrm of carriers authorized one of their partners ■« 
dinw bill.s on the tirm to the exWnr. of Rs. 2G0 .Jnd the partnor made two WB, 

premissoj^ notes? in the name of the firm for Rs. 1,000 each, and the len- 
der knew thai the partner was limited in his anthority, but also knew 
that on other, oepasions tlia parlaier had ilrawn hills for Bs. 300 which hsid peen ' 


firm was hot KaTdfc for, the whole amount drawn, and secondly, that the contract 


by the lira) ; in,an action on the notes, held/ m.' that , th9^ 


■h.' 


S 


hnn was neni iiaoie Aur, Liio ..V,--— 

whereon the action was founded, was npt capable of divisiou, and therefore tho’t'^v c 

firm was not liable to the extent of Rs.-200.s Neverthel^^ exer- ' ’ 

else of the authority will be bindnag-cm the principal if he has mduced third 
parties to believe that tbe a^mt was anting within the scoi® of hip authority m 
■ BO doing.'* :■■' -■■ ■.' ' 

KCect of doing less than a«thoriffiA-.^Where in eiereishtg the auteonfcy 
the agent does less than lie is jiuthorized, thepid inle, laid down in Coke, seems 
to apply ; there it is said “ regnlariy it is true that wherp a ma'n dot!:, lesse than, , 
dhe commandement or authority, there tho commandement ,«* authorRy be^ ;, c 


■ not pursged. the act is vUh" but to tbk mde Oxceptions ten nifuJo, and onp 
exception tbero hihl down, is, the case of a decrepit man direetteg his scrvUntyip^iV 


to make a clt^ on land, and the seriate through lear does pnt go directly upon | 
tko land itself, but as near thereto as he dare, in such ease it is isaid, '‘ where df, -... 
servant doth Itese khan be is commanded, yet it suffieeth for fliat 
eauytifni: Uyem, for sehig that the master cannot, - and the scawant da^ not, enter 
into the land; it sufficoto that he coiiic as ne;u-« to tho land as ;‘.ibut||,;y: 

othc-wke where there is no such excuBf-^ Where the aptbority ' giyen is tO.rig 


^ Ind. Conir. Acb.» s«-^27, AUxaJuV’.r w A/oRander, 2 Vesi, 6^40, (t U). Seo 

1 .BtiCort’K - ^ 

’• L. K., 1 Kk., ?30, (323).; 

^ He^ndbft'ti v. Briiiovt, 10 Bota. H, C., 310. 

* Iiad. Coatr. Act, s. 237. 
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TTIE UW OF AfiENCr. 


?iii 


^ a thing ahsolnfeW and the afctoiaiey docth it <^oiid-UioiialIy3 the act'vvill 


ikp^ 




life: 




?ili 


IP g thoixna/nthorissoid condxdon voidd 

> Time of exercising the authority.—The time at which the agent ehonld 
exfnv.}i>u^ the autViOrity dej;»t:n(Ls on the con.sliMxcdioTi of (‘ho authority, and where 
>l\*, ' thea*o is nothing impfxeativeiy binding as, to time i>, die autliority, it appears that 
tho roasoTiahle convenience and oppoi^tunity of the agent may be considered. 
Thus it lias be<n'i held iii Bo^ v. liashleigh^ following Freeman v. that wlicre , , 

a povvoi; of attorney authorized the dolivcry of seisin in. accordauoo with the 
form and eiiect of a deed, it was unnecessiny for the attorney to nurho livery on 
the (lay of the date of the deed, but that he could do so at some coDveiiiciit 
opportunity afterThere the defendant had gi’antcd premises to ' 

one Dingla (repreflented in, the mit by the plaintifiis, his assignees in bankruptcy) 
by a deed dated 20th, September 1790, from thd date thereof for his life; theloase ; , 

contained a power of attorney to do'l.Iyer seisin according to the form, and 
ebbed of these presents.^^ Livery^ mixde by the attorney on the 

11th ; In a suit brought in ejectment, it was eon.t(3ndod that : ' - 

umler the circurnst^^^^^^^^ inasinncli a« livery of seism 

could, not he nuuie by attorue on a day subsequent to the date of the lease, 
urdesB. the altorney was specially authorized to do which lie was not; and ‘ns. 
anthority fv>r this>?fenx^f?i(/.s v. P Abbott C. J., referring to 

the case in Oroke, said ; “ Ibat has been already overruled after .two argumente V 
in the case of Freermn v. Ifu.pon roasons, which appear to mo to be quite 
satisfactory. Tho Court there held that a power to dtdiver seisin, according to ; ’j 
th.c true nicalling of the lease, did not coiitin.e the attorney to make U\’’ory of 
seisin on tbo particular day of the date of the deed, but,extended to his doing - 
so at some convenient opporiunity aileiuvar^^^ I thhxk theiffore that the livery 
of seisin properly made in this case.’i So Uncler an authority to sell certain 
' property,, paru may bo sold at one time, and pari a t anothor.^ So .also a power ' 

V', to malce livery, the attorney may make livery for part at one time, and for other 

y part at aiiofcher ® ; ', 

Vy .‘IA; The agent’s exercise of bis authority under power of attorney.~The 

mny, wlien acting under a pow6r of attorney, whether created by an 
' uirirumiiit exocivted either before or a.fter tbe 1st day of May, 1882, if he thinks 


iVv • 


mm 

Wilt 


mm 


fit, oxecate or do any assurance, Instrument or thing in and with his own name 


''iH and signature, and his own seal, where sealing is required, by the authority of 





' /‘i')' ’ - " 'til 








yiiiiiy 




^ Quilkrie V. ArmBtrvng, 6 B. & Aid., 028., Co. Lilt-, 228 (a), 
s 3 B. & Aid , loO’. 

» iS’Wils, U.-.7. .vt V"' .jj'' 

* Cro. Jac., 153. 

,» Com Dig. “Attorney a, 15. ' 

* liamv V. Tu’t.'illion, Sir F. lloor«, 280, per Andetaon 0. J. . 'I 'Ife' ‘ 


'M 


EWb 






.. AirTnv')iin^. 


of ti^ipower,!’;;' formal b 

.;■ ageiit. iin^er a'^wer tfao.pr'mG^^ aiid nbt tTie a^eSit'slip old l^e 
'■■■■fclieretOj®. aiid gencrallyit'-mayLliat .iyliero-v iuton^isti .y: 

to pasa from the piinciipal by an msfeiirameiit, it shotdd in teiina M Cjmvo;^ed h^ 

,/. ■ the priiicipalj® and'..be^'a^^ prcpfidod above*-.; And the n.^ai?on 

! t.h 6 e'powanof ■ atfariL'ey vests'mo ■iritoe^it. in'the ag^nt. and consecpiemtly POi^|;y 
■ '.''''han pa^ from Where / however, the amtiiurity of the agent; is coupj^|j 

' • n.n interest Hi the adbjebt matter of the hgencr, it appean? that this rtti'd 

not apply, for.thet’edhe deed of the; agent may. convoy the ; interest vcMie-d 
hip..-.in cohhectTQm. ■'■■with the povver;'*y’;'Bat it appears' tha^t iitmhdtria.i or - 
■ tcatns^tory acts art pa'jF, such as sui'ren^X'of a copyhold or to ma^co livery 
.' ssi^ niity be done even by an. ;|gent in his oavii namc.^ If authoriaeed iinder a 
y w^ton power icy brings sm^ shohid; dd .sp in the name of the person in 
ipiiW right ; of 'bbH is vested, and this is so, also whm) the power, p 

r not;W.i^ ,■ But ah aj::t^at holding a power of attcjrney even if anthori.zed 

|||;.,by ' sti9h >p pw° OT '.to appeal^ and defend suits on behalf of liii' principal, is at liberty 
■ fe td:^c^pt service of sii mitions and appear, but may mther act upon the 

powe^r or.uot^is/.'-h^^ may thi^ ■ ■. 

Verbal authorit3r to siglk^-As to verbal authom"ies to sign docume 
tHerh;lhmy bo cases in whioh a inquire ^ the persona] signatare of 

iy-the hat it has been h^d that the,,Connnbh law ride 

'' rVdCit -ae ' .shbidd , not bi^ restticteJS, ; : .statute _ mahes personal si.gna iinro 

yethal authoiiaaii^ii tt> sign a memoi’andnm of ftBSomattou 
has been'heldlast cited Cotton . 
L. J.,' pvit: :th^ suppb,^tiQUs: case of sovea persons sifcth\g round a table with a : 
v^f^Ttr fA knd one of them saying .to the other, Sign for 


Aj^ vn c?f:'5S83, s. 2. .- ■ 

DarVs V. P., (5th ed;), 517, (6th eth), 569. . " 

premtin S'ifLoUy 3 borS. KayoA, 141^ , Bac. Abr, “ Ii 19 

, fiffiron GUbi^rt!, ■ ■■' '■ 

S^)© Story, 150.. ' 

Bac. Abv. ''Leaaof for yaa*^,” 1,10. Coru. Dig> Attomoy/’ G , 1^, 
Lola Ma7toK%T Dom y, Kiifsji^it Dyalt 6 Kv W. P- H* C., 175. ChoQ 
I K* Pi H. C.,' (cd. 1673), 277. Jiijgenath v. Bech, 2 N. 

Ev/r6finm v. Parshun. Sin-gh, 3 N. VV. P. E. C., 415. Ki'.bp.a: 

Stepheni^mi B, 534. Cuv-ttHr v. 3ft.sree fnil-, 2 K. W- , 179. Ko 

Boomo Ck'iindm^ ChatterjeCy I. L. E., 9 Calc., 45C?, LarUee Pershad \ 
4 K. W. P. H» 11., 60. Wyastooddeen v. 4 N. W. P. H. C., 68. 

tn re Lvchntar> C/nin^, 1. b. B.* 8 Galo*, 317* 

Reg V. Ju^ticea of Kentj L, B,, 8 Q. B., 305, ' 

hi’re Whitleu Partiiers, h, E*, 33 Ch. D., 337* 
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TKK LAW OF''i'r.'RNCr. 


WMk: 


f:?.v.;"':.';^. 


The exercise of the authority as to negotiable instnimfrats-4 
rTomissory notes—n. BHk of exchange^- i. A duly authorij^ed agent 
reigning his name to a promiKSsoiy note-bill of excliango or cliequo, must, if ho 
intends to aA'oid personal responsibility, inch thereon that lie signs as agent, 
or that he does not thereby intend to inom^ ressponsibility. If he 

does not do so he will be personally liable on the instriiniant, save to those who 
induced him. to sign upon the belief that the principal would only 
iiable.^ As to whether the rule laid down in s. 233 of the Ooutract Act, that ^ ^ 
whore an agent is personally liable, a person dealing with him may hold emlior 
him or , his principal or both of tliefii liable, applies to such a case appears to be 
doubtful having regard to the Law^ Mtu’chant—Tliis matter ml^ be v 

agam referred to when dealing with the question of the .liability of principals 
to thii'd persons. 

Effect of the use of the pronoun I It appears that if the age^^^ 
sig^jS sufliciently to denote, that he is an agent/acting on behalf of his principcd. 

Hie use of the pmonoun I ” in the body o.f the note, is not enevug-h to hx him 
W'itb the personal ro.sponslbility; Thusone iUchard Mitcliell one of , 
the tn.embers of a firm of bankers signed a pi’on.iissot\y note pron)ise to pay 
the bearer on demand [>£ value recei ved, ' / \ ^ ' 


If., 


For John Clarke, Richard Mitchell, J. Phillips, T. Smith:, 

: . . ‘ Richard Mitchell.’* ' • 

^Tho Court held that such note v» iis facte b, promise by one partner, for 

.himself and the oilier three partners, and it amou/nted ix) one promise of. t^^ 
four persons constitating the firm, and that as Mitchell had authority as a 
paidwer the firm was iKmrul.* * „ 

The mere addition to the signature of words descriptive of the office 
of the signer will not be sufficient to free from liability.* ho 


BoUotaley Y:F-isherf^ Price v. appear to show that persons w-ho promise 

in tlieir own names to pay money cannot free themselves from personal liability 
by merely adding to thefr signatures words descriptive of Their office, such as 
Secretary or trustee and this is also so when the word “ exeeutor is added 
to a signature^ unless the signer expressly liniits his liability to the 
the assets received by him as suclx.^, , 4^nd Lord Chief Justice Cocieburn in 





* Abt XXVI of 1881, 8, 28. 

^ JsJx-parte jBitcjtZey, in re ClarU, H M. A W., 4-69. Sec aWo as to this Alexander v, 
it L. R., 4 Kx., 104, which, ho^vever, is a case ou a note on hebalf of a Compu)/. 

• ‘ XH.AO.. 211, (217). 

' ; p dSR. A N , 540. . 

Childs V. MoninSt 2 B. and B. 460. 5 Moo., 2S2. 

Act XXYI of 1881, s. 29. ■ ,. v,/ : 
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EjrasciSE 0# xoTEffiurr. 


jOttUon V. Marshy liftti: laarl ihii diBCis|ii|i lifts hepn followed in this 

conntiy,) that the offieot sof '/the authorities , is jOifiMdy, “tliat tsdiere partinB 
in Tiialvingf a proniisoiy uofo <..••• deacrihe thoniBelTes as directors, or by any 
lorni of desdapiibn, bat do not state on the face of the document that it 
is on acccmnt or on behalf of those whom they might otherwise he c<.>nsidered as 
represcmting—“if they inerely dosci*ib 0 tlxemselvos as dofectojf^ but do not sttito 
that they arc acting on behalf of the Company-^they are indiidduaUy liable. 

In Prfce Taylor one of tho cases above referred to, threo- p6r^K)iiE meia- 
bm:*s of the ISTo, X ’Midland Qoup-ties Building eociet 3 % sigoBd the following 

promissory note : ; ^ ^ 

Midland Ootm^ Bidlding Society^ ITo. 3 

Binuingham. 

Two months after demand in \vriting we Ytt-omise to pay.to Mr. Thomas Price 
the sum of one Imndred paands with interest aiter tho rate of six ymiub^s per 
cent, per annum for value reeeiYed. - 

, ; W. It. Heath, 

John Taylor, Trustees, 

• W. D. Pisher, Seoretary,” 

the Oonrt held that the note showed no intention on the part of the. defendants 
to exempt themselves from personal reeponsfoility. That the words “Midland 
Coimttes Buildfog Society, No. 3.” .might well he the name of the plaee from 
which the note was dated; and tliac to pi^^mias was not qn^ified, 

So tifbwfo principal is named only in body of note It is irat emingh to 

excuse from liability the agent if he gi'.-eB merely the name of the principal ra 

the body of the note, uud signs it peTT.<3naHy himself, the priaSnmptwu as a 
general rule being that the executant is liable unless there is clear indhj&^on to 
the contrary.® ■ . ' ■' %'-■ . 

Where principal’s imsie is disolos.ed in body, and agfcnt wghs m 
repreBentatnre character, agent is not liable.-VThoro the body of tlmj| 
insteument shows that it wa. executed for a named principaa anri the per8ont|,y. 


executing it adds -.wordfl descriptive of his representative character the 'prm"-*| 


oipal will be bound.* 

Signature of Promissory notes by Oompames.-Promieeory .notes, bills 

of exchange or hundis are binding on a limited Company incorporated under 
the Indian Companies Act of 1882, if made drawn, ac.-epted or endorsed .m the 
name of tho Company, by any person acting under tlie authority of the Com- 


* L. U. 6 Q. B., 361, (36i). See alao New Flamming ^ W Oo. in re I, L. Hu, 3 Bgmt^ 

489; 1. L. R., 4 Bomt, 275. 

=* 6 p. & N., 546. 

* LeadhiU^^r xr. FarroWy 5 litie & S. 345, 

^ Lin(fn» v. Melrose, 3 H. & N., 




|p|b'iiy, ox’'if wade, , accepted'or' endorsed. 

Mdmpany by omy pemon , ac£ing'unde 2 ^.,;tts, au|)bo:pity.y^ f'' ;" 

^ Agent using words importing agency in, not in the' 

\'body of the mstnmient, not personally 

,Seci\“'taiy of an' mcorpoi^ated Company f ip^ ■ plirsn^^pOe, ^fp@,blii^iibn , passed 
|general UL-eoting.made and signed a 6 e;m,.md.'I)^propaiso;^(’^ ^ 

''to pay;:MeBsrs;:-.jWexaii^^ <5^ Od., or ' order ^'£15^ 

^Mistley. Tlioipei-ahd. Waite Railway Oompany'f’''"^d^bfeiiySi 2 ier,;^'cot?^^ 

;..</*-.B.V and (Oloasley 'Bl,-,Rc[sitat;ing,)'!:(&)fii;jide'rcd t,b0i,^(^^ 

;:'; 0 n the; face of...i:t’,-.'’plici noi purport'to be a personal 

.’tary. ■' Kelly 0./.B.,:^id.:—Wo find that altho’ugh in ihe ;vb?td^^of . 

'.sonal pronoun, is;:U^ed:j it h; stg'nod ‘SToh.tt’^Site 5 *./Stebif^ityfbr/.^b^Oo^upj^ 

TMless iuten.cl{?<J to bo the.-Cov/pauy's note, and noi Ms'pwUj.it'fa. : difficult 
.i'iwliy .vS^ooteaiy ” at all. , or why, the^''^Eppac-i^; 8 r:y; 5 i^ 

;'intrQdooe(i-m^ it.' .^ate''.,;id,/:^^oubt it waB- 8 ign.ed,by/:tW^^f©ndii^|;^-s^^ 
3ieQi:‘otaty,'''ahd'-'v^,,.iht^ note-of the. Company;'J-'a>Tiii'i'linabi^ 

' MstmguiahdJds There flireO',;:o.f the cidbotors,. 

an incorporated Oomjp^ a note by which they jointly promised y, 

pay ;£$ 00 , e nd to fiek'llioy ndded their descaaplj^^i “ director,^’. ■■;■ ;■ 
;tho; a note, ariu not a bill of exchange, they wei^e held not 

he UahlS; V. ;';is, ^ to' the sc^ne.'efiect.' It is, howerer;^')^,'' . 

^^r^her a stronger;case than the pi'esent, for in the body of the note in that case / 
the makers were'described 'as.agents/’ Gloasly B'., said: Looking at the whole 


' Act VI of 1632, s 72 j reu^i 'tv'itii e. 2S <*f Act XXYl ol I88'i. 

» L. E., 4 Ex., iU4. ’ 

«2H. &N., 29U. . 

♦ N. 105. , ^, . 

^ h, K , G Q. Br, a61. See also ^ L. R., 5 Q. U. D., 390 j L. R., G (},. B, 

B., 510. ' .- e/; „ ^ 
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: ■ ' ;|HE BXEUCISB OP THE AimiORlTY. 

xs insufficient; there four airoctoi^ of a joint Stock Ooxnpauj {^‘gned thbir natiuss 
to a pi*oiiiis 3 ory note ** We the directors oi the Isle of Mxin Slate Company Ld., 
do promise to pay J. 1 ).for value received (Signed) ft, J. N,,Cliairnian,F. H., y 
vS. B.yH, J. ; ’’ and at one corner of the not© the Company's seal was affixed, with ^ ^ 
‘Svitaesyed by was there held that the directors were personally : 

liahle as makers of the note; for that there was nothing in tho 
exclude this persona! liability, and that the fact that the Company a seal was 
affixed was not sufficient to show that the note Was signed on tehalf of the 




Company. Coeklnirn 0! The^ehect of the authorities is clearly this, 


that where parties in making a pibini^soxy note, or accepting a bill of exchange 


describe themselves as directors, or by any other similar form of desertp uiou, 


but do not state pn the face of the document that it is on account or on , b^ihalf 


ll'jf. of those whom they might otherwise be considered as repi^esentin/gj if they 


merely describe themselves as directoi/B, but do not state that they are acting on 




behalf of ihe Goiixpany—they are individually liable. Imt on the other hand 
if th ey sta'va the v are si gning the not© or ac cepta uce oix accou.nt of or on beh a If 
of ?.Qme Company or body of whom th^y are the directors,, the repreBenta^'/f^ 


tives, in that case tlR case ' olf Lindus^ y fnlly eytabLiBhos, thej' 


do not make thoujLselves liable whcii they sigm their names, but aro taken 

t ^ 4 , n ^-k J_T- ^ a‘vv4.<s«*i -i* y‘t'4’ 4*Tn 


to have been actings for the CVyiVipaiiy, as the state/nent on. the face of the 


document rtpresentech^^ i simply stood that the :yj|| 

defeiidaj|its descit3>ed as directors, biifcwithout saying oribehalf of tiiie Company/* ' •&! 
trbe promissory note, it is clear that they world have bee 17 . personally 


liable, and could not be comsidered as bixiding the Company, But tliis was 




'R'-' 


reudeix^d doubtful by the fact of the Corpoivafe seal jeing a^ffixed to the dooh-*'/ ^ , 
ment. It. does not pi.xrport in foxmi tp be a proirissory note made oh behalf of , . 
or on acc6unt of the dompany. So far as the written portion of it goes, it is V 
totally without any such qualifying expi’essioB, ^xxio some doubt was raised in my , 
mind whether the affixing the seal might liO^t be taken as equivalent to,a dec!ara- /LA-, 
lion in toiTOs on the face of the n:oto, tha<^ tbe note was signed by the persons 
. who put their names tc it bn behalf of duo Company, and not on behalf of them- 
. ' . selves. But on consideration I agree with, rny learned Brothers that that eli'ect 

cannot be given to the placing of tlio seal of the Company upon the note; it may 
be that that was simply for the putTOS© of ear marking the transaction, or in fact 
showing, as to the directors, that as hot ween them and the Company, it was for 
the Company they wore signing the note, and tliat it was a transaction in Avliich 
the proceeds to bo received trpon note Avould operate to the benefit of the 
Company; but there is no cane which goes the length of saying, that/ the affixing 
the seal, where the pax-ties do not otherwivse use terms to exclude tHeir personal 
liability, would have that cdfect. We thiiik it going too far to say that the 



3 H. & N., 17V. 
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misr4^. 
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thfe fteal had that e-ffect.”. Tliis case has been followed in, In re The l^etr 
' Ji%niming Spinning Q>nd We Oompany} a. case of a bill of exchange in svliich 
Green J., gave reasons for ooncltiding that Marsh was a case falling 

47 of the Oompanieii Aot.of 1862, and stated that English decisions ,on 


under 3 * 


the conafcraotioa of that section were directly' appHeable to the corresponding 




section of the Indian Conapanies A ct, 1 am of opinion that tho cases / ; 

bliow that whether or no a note or bill inmit, on the fact of it, that it is y- 

made, accepted or endorsed, ‘'by or on behalf or on account of the Company, 
yet there must be on the face of it that whiek shows that it was so made, 
accepted, or endorsed, and which excludes the infei'enoo that it was made, accepted, :;,y; 

or endorsed, by ox on behalf, or on account of any other porsou* A bill, or note, 
coarse, mpyp bo in a certain sense on belialf of, or on account of, a Company, V'*' 

; if' ; tbpre is upon its facono refereiiGO to the Company eyeh in the form of a 

,/ dc^scription Oi the persons who actually mah^^ accept, or endoi’Be, as being s, 
directors or SecTretary* As between such persons and the Coi|npauy. sucli a bill 
or note may well be on beh alf, or oh ar/Connt, of the Company; but no^t there¬ 
fore so as between the Compiiuy and thii’d parties. So far aS thii’d parties are 
concerned, a Cempany ‘.tinder the Act cai^be made Akvlibipn a till or note only ;,|;Ay 
when sviou bill or note on the face of itUixi^sses that it wa/s made, accepted 
or endorsed by, or on belialf, or on account of the C\:>mpany , dv xvhere tliat fact , 
appefn\s by iieoessary inference from what the face of 4ke insfcr’^^ment itself 
shows. The adicti'tion ^o the signatures of mdividuals- aa- .lOaiilers, ^dmw'ors, 


Sg: 


laccoptors or endorsers oi notes or bills, of their'descrij>tion as director dr rlirec- 


xxot considered \>kj 


tors, clary, treasurer and agent of a certain Company, fs ; 

i‘'^'uch inference, as it dfes not; exclude the su|.>positioB that though descri^ 
as directors, they intended to themselves personally liable to holdex\s of 

the instrument, tliough as between themselves and the Conix>any they inay be 

entitled te be ihdumnitiod for ix^-iyi}hing they may have paid on account of the 
Company in respect of such notes ir bills. But if they intended or may have 
intended to inako themselves perRoaally liable, then they did not intend or may 
not have intended to make the Corapany liable to the holders, and in either case 
it would ho impossible to say with certainty^ or as a matter ^ of necessary infer¬ 
ence, that the note or bill was made, accepted or endorsed on behalf, or on 
account of tho Company.” On appeal this decision was affirmed by Sir C. 
, Sargent and Mr. Justice Bayley.^ 


W 


II. Bills of Exchange.— The exercise of the authority in. drawing, accept- 


ing or endorsing bills of exchange is I’egiilated by section 28 of the .Negotiable 


Instrumort.'i Act, and in. the case of an incorporated Company by that section 
A,'.,!.'. 72of the Indiiin Companies Act of 1882, this latter section enacts, “that 






‘ I. L. B., s Bom., 489. 

* In re The Neia Mlemnifig Bpinning and Weaving Co., X. L. '4i„ 4 Bom., 275. 
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^.Boie or - .-bill of ■ 'eiobaTigre 

Company; or if madoy 

:'^''-^iiiey^Om^|iy,"t atij .person acting imder.tbe‘'a 4 tibqtity-^>f/^ 

^ on behalf of Compa3iie»*T--UrKte>^9ec^^^^ of 

'A.ct:W?4^2':cbri^^ s. 72 of the ]iidf.ah Goxnipani^*iA.c^ noj^^^li 

fttandiBg the above, rule, whicli is also the laiv in England, ]beeh': li!bid^ iu;;,a 
m which th 0 ':< 3 qmpaiiy was the drawee, and its. du'ectous ’ ^d , i^oret'^y.'/ilibi '■:,' 
a<^ptoi«, that no te need appear on the face of acxjOptance imply^ 
that the bfll was ■ accepted on biihalf or by aiithoiity of ■ the Ooinpany^ if 
was in fact accepted by a person acting under tho.autTifnnty or on behalf 
’Ooaiipffiuy. The easi:) referred :' to is that of ■■■O&H'v/ 

of the,bill-was-as follows; “ Twenty-four ' montlis after, date pi^';-'fe''i^;nrder-^^^ 

the sum of £275, 3^ for value received, ':" , yi, 

. • ■ ■ ■, Thomas Young, 

To the Great Snowdon Mountain Copper Mining ' y; y 

Company Limited—-Lonibard St. ', 7 ; 

and tbia was crossed-^:' accepted.payable at ^ 

; V M^srs: Barclay Beav'an and Company/^ 

V';.'; - ' ■ J* Mac;do.nald. 

■, vyy.; ^;&ob. Charles. 

Direetpi?^*^ the Great Snowdon Mountam 
Copper Mjnihg Coin pany. ^ 

‘ . Bi B. Grosbie, Se(5retaiy,v ' 

Endorsed—Thomas Young;—Okell anti Co.'’ 

The defendants Charles and Macdonald weie .'^ued as having individuall v- accepted 
the bill. The Couit of (hinmon Pleas Bivision decided that the directois not 
being the di^aw^ees c<^n:tld not oeeept so as to make themselves personally liabto; 
and from this'decision the plaintffPs ai>pealed. The Mastornf the Rolls said:— 

“ The whole question depends upon the 47tli 'section of the Companies Act-, 1862 
which enacts that ‘ a promissory note or bii|l of exchange shall be deemed to 
have been made, accepted, or endorsed on behalf of any Company under this Act, 
if made, accepted or endorsed in the name of the Company, or if made, aocei>ted 
or endorsed by oi’ on behalf or on account of the Company, by any pei'son a.cting 
under the authority of th© Conipany,' Ithas been admitteci in this case that 
the two dhectors were pci*soiis acting tindei the authonty of tlie CoTnp»any and 
that they had authority to accept tlii- bill of exchange. The section has, in 
fact, been fully complied with, but it has ; been argued that compliance must 
appear upon the face of the bill-*—that it raust be expressed that it is made on 
behalf of the Company. J 3 ut even if such terms as that had been used in the 



tbf.>y hafe;*ot) it is ■sfein a'q'u.eation 

|||^poi.’lii6''.defentiants p6r8daaiiy:;'';l)uti'it i@ xiot■ne^E^^'iop-ts'^’d'fl^e '^aa!','/ia^.'’ 
i'' tikd '*ord^ '“ expressed t0 be niade' oii bebaif-of tKe ’.faiWrWot'in 4^iv 

l:5:'pf;--i^arliamont In'tke 45tb sectimir of tbe prior ft' 
iliiiat bills abaS be.'aOTCfited oii Iwhalf of tbfe CqiiipAnyf;bTii; a!tBO 
Il^e’fcy sncb d.Ttectbrs cipfegsed to bo mad©'. 6r accepted';'by 'ithenit' i-an behalf of , 
"; the -said, Opidipanyy^. woFdB are deft '.piit other 

f # 01 ^ are' ispaled, beeause it is no' lcto^r 'ibtebdddi.tia eX; ;. 

■'''.' pressed■■■;bu.-'th(;:'l3fll'';;\f^ it is made 'cn Iwha.lf.'.of-tbe poiB;p'an|'.:'-:--^^ 

''■'■''baTo deeidod ■ ibat the jrprds are -not 'yvantbd-^^'qf'f3ie'’^tds is. '5 
^;':'-be( 3 ESsary,'.".. bj 3 Lt..?.pbt. ■^Sb^'^ords ' 'tliqniBelvi^.,'.. yDoe^ ' it ;■ appeal' ■ then '' t^t ' the^.. >■ 
|t^|cc^t»nces:: y^'''in^||ou; 

S^iCompany, the ■6oaap.,ihy''jaa#;aep^‘:theini..:.:yo'u eqhdlidd,btH''bn(ib tbey' ■ 

^'l .'ai'e 'accepted l^'-t)^.'are. acc'op^i by the dirttotors ■■: 


Sidney Smith •ihe 
the aoconnt of 

G. radumaey, ' 

K. Naik, ; ' , ■ . 

N. K:ess.£F5y3i, 

‘ Socretary, Treasurer, and Agent j 

The Ifow Flemming tS, & W. Co., LiJ 
To Messrs, Sliam^i Nursey and Company, 

- Caloutta 


sum 
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pi 


life: 


Charles,' thon!?li thfit was what is commonly called a. couvetHc case to OMl v. 

Charles .Fow I have little doubt in my oivn mind, that if we had tho report 

itself, OMlv. Charles would be found to haTo been decided on the same grounds. 
The bill was drawn on the Company. Chless the acceptance was by or on be¬ 
ll,alf or on account of tho Company, it would haTo been a nullity, and this 
consicloi’atioH was sulEcient to raise the inference (and this too, wholly apart 
from what appeared on the face of the instrument itsolf) that the persons who 
wrote the acoeptaiioe,“ A. B. 0. and I), directors of the Ootupany, did so 
on behalf and account of the Company, Cn whom, and not on them as individuals, 
the bill was drawn, and that though they used such form of acceptance as standing 
by itself, and apart from the fact that the bill was drawn on the Company, ^piild 
have charged tilem as individuals, and wmiild not have charged the Company ” 


and after diKiiugaishing the. case before the Court fcom Lindws v. Mdrose,^' 



f « « 0 • « • .' " C? 1 , 

his Ijordship, was of opinion that the addition after the signatni'os G". P. K. N. 
N. K., of their desciiption respectively as director's and secretary, treasurer aud- 
agent, did net make tho bill, a bill drawn by or oh behalf or on account of the ;; 
Company, and that therefore the Company was not liable. On appeal, Jh re tha 
New Fkinming 8. and W. Gomfany, M? itvrm contended that under s. 47, it was 
not necessary to bind the Company, that the hill should expressly state that it was 

.i'lj.'. ^ ^ im A A 1 7 _ 7 7” y"V ^ A v*i •■a it\ U 4- "Im r% 4* 


clearly by or on behalf of the Company {Qkell x. Ohm-'les) ; and that under that 


^‘'section evidence might be received to show the cii-enTnstances under which the bill 


« ,iwas draVvh. Sargent G. J., said jk Comuld y. Samders^ which wms a case 
liundf'r the English Act of 1862 , corroapcrading witli the Indian Act of 1866, the 
question now rained was touched upon in argument, and Chief Justice Bovill iu 
fKl' delivering judgment saidIt can scarcely be said that a'noto would be bind- 
'tflfe' ing on a''Company if it boro the signatures of the directors, but did not on its 
.|lJ’‘',face purport tip be tbe note of the Company or made on their behalf.’ Again 
in OlieM v. Ghai'hs where the clirectors were also stiod, and which was much re- 
lied or by both sides, . it wms decided that the bill or note need not, in 
: the English Act of 1862, ho expi-osaod to be nmde-by the directors on behalf 
of the Company, to make the Company liable, as had been required by 7 A 8 
' Vic,, c. 110. The Master of the ; Rolls, Sir George Jeasell says The leg)s- 
• lyiu)?e have decided that the words are not wanted. The meaning, of the words 
'f'?i is necessary, butTiot the words them.selves.’ And .he then proceeds to show that 
the meaning could he 'inferred from the combined circumstances of the bill 
|i||, ■ having been addresaed to the Company, and accepted by its directors. Bathe 
concludes bis judgment by saying-.—-‘ If the acceptances, (i. e., by the dlreC- 
f tors) had stood alone, (by which we u nderstand the learned Judge as mean- 



1 5 Kl. & Bl., 978. 

* 2 H. & N., 208, a case on a not<> 





« I, L. R., 4 Bom., 275. ’ 
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THE EXKECrSJE OF THB AOTHORITT. 


ing that if ifc had boen addressed to the dirooters ar.d acc-epted hy them) 
they might possibly not have been enough to .hind the Company, but, 
coupled ^vitb the fact that the Company is the draweev ft is ])erfectly clear 
that they come w-ifcMn the Act.’ The Master of the Rolls treated the'qnes-^ 
tion, whether the bill'was accepted on behalf of the Company, an one to be 
decided on the face of the instrument. Kelly G. B , however,,in Ms judgment 
says Mo terms need appear on the face of the acceptance, implying that it is 
on behalf dr by authority of the Company. The bill shall bind the Company if 
made by it’s authority or on it’s behalf. It is admitted here that, d-e facto tho 
bills were accepted on behalf of the Company ond by persons -with authority so 
to biiicV them.:’ These remarks of the Chief: Baron would certainly show that ho 
considered the admiasioiv by the plaintiff, that the hill iras accepted, on behalf of 
the Company, as sufficient to meet thtj requirements of the Act ■, hut the;/ cannot 
be taken even as an expression of opinion thaty i/: the fact had been in dilute between 
the parties, the defendcnits could be alkwed io prove it in^ordnr to discharge Mem-. 
selves. Althongli therefore this case goes nearer than any other to raiso the 
question before uSi it cannot be rogardod as having decided it-' ...... MBth^ 

regard to the rule laid dow;D. in Aftfc.J'’and iix Beckham y. Brake,^ to tho [ 
offcot--that, nobody is liable on.bills of oxchange and promis.sory notes, unless 
his name, or the name of some partnership or body of persons of which he is 
one, appeitra either on the face or the hack of the instrnlaeut. His Lordship 
said :~“ it is plain however, that :in api.dying this rale, the name on the hill or 
note need not he the ordinary name of the individnal or the pai’tnc.rship but one 
which the ihdiyidual or partnership is authorized to he used as Ms or thoir 
name on the bill or iiotc' with tho intoution of pledging their credit ’’ ...... If, 

therefore, a Company had power to authorize its direc<.o:!'S to draw, accept, or 
endorse bills in thoir own names on behalf of thevCompany, evidence might 
doubtless be given, eonsi.stent; With the cironmstances, to prove that such author¬ 
ity had been given; but We tbihk it requires a far cleai:‘or expression of intention, 
than the language of this section affords, to justify the cOnolnsion that tho 
legislature contemplated a Company, inoorporated under the Act, being bound 
by the use on a bill or hbto, of any other than the registered name by which it 

is known to the public.” . His Loi'dsbip moreover coiusidored that the 

phraseology of s. 47 of tho Act ,ot 1862 to the operation of which from the vmy 
nature of its provisions, was confined to the form of. the bill or note on which ■ 
the Company is to be hold liable, and for the above reason cousiderod that the 
learned Judge was right iii holding that in order to make the Company liable, 
it must appear on the face of the bill or note, that it vvB,a intondod to be drawn, 
accepted or made, on behalf of the Ooumauy. This case has been followed iw re 
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fJie Nursey Spinning ami Wmmng Company, W.l 'Bat although directors 
cannot bind a Oompany bj bill save as above laid down, yet a Company, which 
by it’s directors, acting within their authority, has sold a bill as a bill on which 
it is liable, bnt which atterwards turns out to be one upon wduch it is not liable, 

■ may be held liable upon the ground that it has held out its directors as having 

■ an authority to bind the Company by their bill in the form in question, and 
they not having such authority, the Oompany would be guilty of •misrepresenta¬ 
tion within ss. 18 and 19 of the Conoract Act, and wmild be liable for the amount, 
of the billd * In re the Nnraey Spinning and Weaning Oo., the National Banfe of 
India purobased from the above named Company a bill of oxchauge tor 4,000 
dollars (Bs. 8,680) drav^n by the Company upon the lirm. of Nursey • Kesso wji 
and Oompany of Hongkong. “ Sixty days after sightpay to the order of 
National Bank of India the ;mm of 4000 dollars. Value received and, place the 


lll'i 


same to the account of 


■ ’ ' 30.0 

a O 


t, fee • 
8 Sbad 
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, (Sd.) 


Directors. 


S'#;'': 






N. hr. > 

y' ■ C. P. i , .. . ,,, 

N. E., Secretary, Treasurei*, and agent, 

The Nurse}- S. and W. Co., Ld.” ' ' 

The bill was pre.sented but was idishonoured^, and the Bank gave notice to the y 
fi' ' Company and domandod payment of the bill from the* Company as drawer.?. ■ ■ 
' V The Company was ordered to bo dvoiind np, and the Bank sent hi their olairo 
against the Compa.-ny as drawers of the bill, Md on the authority of tlie New 
'■iil ■ ' Flemming S. and W. Oompany, Jyo!.,* that having regard to the form, of the hill, 
the Nursey Company could not he made liable as drawers. 

The instrument to bind the Oompany must be for the purposes of the 
business of the Company.— Thus in the On'e«toZ BmF Gorporation V. Bane: 
Tea Go., W.,<^ Messrs. Nicholl and Company drew a bill for .Rs. 15000 pay- 
able to “ us or order ” directed to tlio Managing Agents, Baree T'oa Company, 
Limited. Aoro.ss the bill was written “ accepted, due 23nd-—25th July 1880. 


WmiB 

UC':‘':Gi :' ' 


P' 


Nicholl and Company, Managing Agents, Baree Tea Oompany, Ld.” This 


lips 


bin waB endorsed by iSrieholl and Company to tbe Oriental Bank and was dis- 
counted by the Bank at the market rate, the proceeds bem^ credited in the 
general Banking account of Nicholl and Comt)aTjy. Nicholl and (Jompany 
subsequaiitly drew out the arnountB by cheque>s drawn by theni pai'scnally with¬ 
out retei’cnce to the Baree Tea Company. The Bibreo Tea Oompany denied 
the authority o.r Ni^^holl and (x to accept the bill so a.*8 to bind the 

Goropany, and denied that the bills wo-ve drawn or accepted for the purposes of 
the Tea Coinpany. It was contended by the Bank that it need not be ex¬ 
pressed in woi'ds that tlie hills weie made by or on behalf of the Company /* 
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if there was sufficient to show that they were so made, and that there w’^as ^ 
exciusion of personal liability, that it was unnecessaiiy to decide whe¬ 
ther the bills were accepted in such form as to bind theBaree Tea Coinpany, 
as upon the plaintiff Bank’s evidences the bill w'aB' ;aot drawn or acoepted for ' 
the purposes of the Cpmpaidy, and that it was npt necessary for Kicholi , 
and Gojnpany to accept the bill to enable thetti to carry on the business of thp ' . 
Company;-' ' '■•v-'.-J"' 

Bills on or by private individuals.— in tbe case of bilie otlier than ' 

drawn on or by, or accepted by, an incorporated Company, the rule laid down 
in s. 28 of the Negotiable InstruniCnts .Act will |Lpply, and where an agent when 
acting on behalf of his principal, in the purchase; of foreign.bills endorses them' 
to him without qualification he will be himself personally liable ^on hW 
endoi'sement.i So where a bill is drawn by a fiz'm on a private persoit, it has , 
been held in Marev. where the bill has been accepted by such person, 

that he will Be personally liable thereon, although he adds to hissigiiatin*©, .; 
when accepting, the designation of his offiice. In that case the bill ran 
“ Three months after dRtp pay to our order ....,. the sum of—£ value received in 
machinery supplied the adventures in Hay ter and Holme Moor Mines. 

J. I*. Mare & Co. ’. : 

,ToMr.,W. Charles. 

Accepted for the Company. . , 

Wm. Charles, Pui’ser,” The Comt held'^ thah the bill was drawm, upon 
the defendant as an individual, and th^t wherq a drawer accepts a bill, unless 
there be upon the face of it a distinct disclaimer of personal liability, he must bo ^ 
taken to have accepted personally, and that the fonn of acceptance w as one 
making the defendant personally liable. Similarly, where an agent di*ew a 


bill on a firm for whomUie was agent, without stating that he drew as agent, 
the Court held that he was ,responsible, and further doubted w^hetlier the agency 


had been ma.de out.^ As to this case, it has however been said in a later case, 
that tho decision was not put upon the ground that he must 'show on the face 
of the bill that he acted as agent. 

Effect of custom as to instruments in an oriental language.—The 

Negotiable Instruments Act of 1881, does not affect any local usage relating to 
any instrument in an oiuental language, but persoua by indicating an intention 
in any negotiable instrument that the legal relations of the paitios thereto shall 
be govemed h}^ the Act, may exclude such usages.^ 

Custom of Dacca as to drawing Emdis.~In HureeMoAun BysaeJey. 


^ Gmpij V. Eardenj 7 Taunt., 159, 

* 25 L. J. Q. B., 119. See also Nichols r. IHaimndf 23 L, J,, £x., 1. 

* Pigou Vv RamHiihent:^ W: JX.f ZOl. 

* Buree Mokun Byaack, v. Kriahno Mohvni By sack, 17 W. K., 442. 

* AotXXYIof 1881,s.l. 



ft .c?^'i3b.e J^egotmble 

of 1881 .,■: Mo]b.Tii^\>M4 ^ Paf; .'^riia^as' • of 

^^ .^l^ ^vilrt Soondoiff^;^^^ a liiiEdi for Ea. , 1,000 , in 

^pCrislmo Mohiin, -whicli was accepted by Sbam' Soondpf Bpack. On due <^to 
plaintiff Erisbao Mohiin applied far pay meat, bat tbe acceptor being nna^e. 
pay ap' tbe ftill amDunt, paid Ife. 400 oia accoairt of the liandi, and sbortly 
" afterwards beoame msolTent. Tb© drawee ; 

, draA’^^rs fe tbe batoce. T|b.e cLefelioo set up: w they wore 

Sbam tln^. acceptor, and drew tS.^bWd^ bis bcbalf, 

of first instaace fotmd thsit there was a 
^ iug huucHg .oii their principals , we re to 

^^IjEiat 4^^ ‘ 

;» J.y said 


suit ag^dast^ tbo 
tbe gatpastas' 
The:;Cc«irt. 
tbat goinsastae.'.-.d^'aW- 
on tbe face of the btindi 
gomastaa,.' t^t 

'tiobd ib;tbat relation to the'Ji'arty On wbom^^ie bui^i 

It liiius been xaore,, than’'.once ■ held tbatK^iiibe not 

bcmiid -by the ■ strict iectinicatities of tlie, Englteb 

©vidence ' of the most deeisiye cb ai*actvn.‘ not only tlr^^ ; def©it(^tits - are 

ordiiiax*y gcmmsta£> of Sham Soondei*...... but also ; tliey ha|t;no interest 

wliatevor in the bill when drsivm, and yj^At it was tbe custom; of gomastas in 
similar attuationg to . draw bills on their piiijio'pals without being tbercby ren- ' 

dered liable for the defections of their piT.tcipal ..In tlie other case 

Pigou V. Earn KisTien^^ i\w point decided had reference to notice of dishonoar.,; 
STo doubt there is in the body of the- decision $c>jne remarks to the oft'oeti 
that an agent, unless ho shows on the iaco of the bill of exchange, that h© drew 
as agent, cannot set up the defence of a^ncy to esoiieratc liability, 

.but that was not the point on which the decision proceed^, and appeal's to have 
been an ohi^er dictum. It was inoreovoi' a point w'hidh has reference solely to the 
technical procedure of English law, Avhich does not ap^ply where there is proof 
of a local custom.” ^ : 

Anaibiguity as to whom bill is adtire^fesd. —An ambigAiity in the address 
of a hill is not enough of itself to displace the liahilitj^ of an.agent ac^cepting it. 
This was laid down in Herald v. Oonuali,^ where the bill was as follows, “Three' 
months after date pay to iny ordei’i5137, lO^*., value received in account (Fire 

policy, No. 597) 

Thomas Herald. 

To Henry Coiinah, Esq. 

General Agent of I/Unione 
Oqmpftgna D^Assieiirasdono Genorai© 

Accepted payable at 8 York St. Manch. 
on behalf of tto Company. 

H. Oonnnh,*^ 
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' THE E'lflSRCISE OF'THB AUTUdm-y/.' ";, 

In an action against Connali pdrsoixallj on tins bill Bramwell B., said; 

■wliom was the hill addressed ? To Connali. If ib had beeA iritetided that the 
bill should have been bo adclros&ed to the Oompany, it should have been so addres¬ 
sed in plain words . It is true tbe bill describes Connah as a general agent, but 
still it is directed to him in his OAvn name, and the rest is mere matter of descrip¬ 
tion, showing the reason why it is addressed to him...... Now I hold that the 

right way for a person who is accepting for another, to notify that he is so 
acMieptingv is for him to use such words as “ accepted for ” or joror,’' but the? 
defendant here makes use of no such expressions. The words used in this bill 
are not the ordinary words used to show that tfie acceptor is accepting as agent. 
And I should say that, even if there were an ambigiuty in the address of, this 
hill, that that woxild not be enougli of itself to displace the liability of Gormah 
on his acceptance—but wdmn w^o see that bill is particalarly ad lressed to him, 
and when w^e consider the right wa^ of acceptiug £ 1,3 agent, is to sa^^ that he signs 
not on behalf of,’V it becomes clearer still that he is perrsonally 
liable 7 .ipon it.’l Cleasby B., was of the same opinion. Huddles said 

“ I think this bill was directed to Connah personally, the w'ords “ general 
agent/V being words of desciiption merely, and that therefore upon the author¬ 
ity of Mare v. Charlm^ho is personally liable as acceptor. 

Where the bill is drawn for the debt of a third person and is signed 
without qualification, the signer is Liable.— In Bouierby y. plain¬ 

tiff supplied goods consigned to Devey and Company for which Robert Butcher 
was liable, and for which he drew a bill on Devey and C/ornpany making him¬ 
self responsible unless they sliould pay y the bill was returned in consequence Of 
the shortness of its date, and having a right to another bill from Robert Batcher, 
^the plaintiff went fo his office to obtain a fresh bill, but on linding that he 
had left, and that his affairs wcto under investigation, asked his, brother the 
defendant to sign the hill, the defendant made no objection and signed the 
bill in his own name without reseiwation of any kind. Bayloy J., said : “ He 
(the defendant) might havo given a bill stating on the face of it that ho drew 
it for Robert Butcher; and if he had stated timt he drew it as agent, and had 
'asked for a written acknowledgunent that he should only be held liable as 
agent, he would have acted the part of a prudent man, and h;xvmg got rid of the 
personal obligation to which, by signing generally, a party is liable.” Yaughan 
B,, said:—“ Wliat are the circumstances under which tlie bill is^ signed ? T^he 
defendant is found in Robert Butcher’s counting->lioDse, acting at least as if he 
was conducting his business, although it is said he was there only to investi¬ 
gate his affairs, and upon the statement made to him by the plaintiff’s clerk, 
he signs the bill without any objection oi' difficulty. Now wbat ought he to 


6 E. & B., 978. 




2 Cr. & M,, 368. 














have done, if lie did not intend to make himself x)ersonally responsible R Why 
ho ought to have objected to sign, except as agent.” 

The exercise of the authority in the case of other, Simple contracts, 
Oharterparties ; Bought and Sold notes, (&c .—The agent may so exercise 
his anthority as to free himself from all responsibility when conti'acting j 
but on the other hand he m.ay also make himself' personally liable. The 
question whether a pcrsoii actually signing, a contract is to bo deemed to be 
coidu’acting personally, a agent only, depends upon the intention of the 
parties as disco voirable irbm th^ itscdfd Whercoit is plam on the face 

of the contract, thaT be contracting oh behalf of his principal he cannot he 
hcldj)ersonallY liable oxi the contract and as a consequence he cannot sue or 
be sued thereon. Where, lioweN^er, ho signs the contract in his own name, with¬ 
out restriction lie primd fatyle to be deemed to bo contractingand 
in order to prevent this liability from attaching, it uiust be apparent Irom the 
other portions of the docuinent that he did not intend to bind himself as prin¬ 
cipal.^ But the fact that the signature is expressed to bo made 'tas agent ” is 
strong to show that the person signing does not mean to bind himself per- 
vSonally, if the terms of the contract itself do not show a contrary intontioB,'*' 
noveidlieless mere woi'ds of description attaehirig to a sigqature will not alone 
be sufficient to free the agent from liability. Where, however, the agent signs 
the contract being induced to do^so on the belief that the principal will alone he 
held resporisible, he will imt be h^ahIe.f^ 

Oharterparties executed by agent so as not to make himself person¬ 
ally liable thereon.—In T7?v3^c>ri/> the defendants in the body of the 

charterpart}- were stated as contracting 'Vas agents to >Samuel Fergusson,” and 
the charterparty was signed For Samuel Fergussori, Gregory Brothers as 
agents.” It^./was contended that tlu3 clefendahts we liable as principals. 
Wightman J., said :—“ Their signature is plainly expressed to be “ for Fei'giissoii ” 
and “ as agents.” If that is not enough to exclude them from personal liability, 
they having contracted in the body of the ebaeterparty also, “ as agents,” I am 
at a loss to see wh at other mode of signatui’o , would be suffici ent. ’ * CromptOn J. 
and Hill J., agreed with this decision. In IVagstaJ)' r, Bramweli J., 

said:-*—In some cases it has been held that the description as is not 

conclusive against personal liability, although the signature has been professedly 
“ as agent,” but 1 think that those ea.ses cannot bo applicable to one of this kind. 

' 'i^ote to Thomson V. Davenport^ t Sm, L.-0., (Dfh ed.), 420. Soopronionian Betty v.' 
-t;:'' ' ]SeilgGrs,l.h,}l.,6Cu\o,,7l. 

^ Incl. Contr. Act, s. 230, para. 1. > i:/:-'., . 

® Kota to Tho'm.son r. Davenport^ 2 Sm. L. 0., 0th ed., 420, 

♦ Deslandes Y. Gregory, 2 E, <& E., 602. . 

. ‘ Ind. Confr. Act, s. 234, Wake v. E(vrrv,pr ^ H* ^ N., 768, ami-rned, 1 H. & C., 

• L. K., 5 0. P. D„ 171, (176). 
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Moss and Mitchell are ship-brolcers, and ship-brokers usually do not act for them¬ 
selves ; it then becomes manifest upon the face of this agreement that JIoss and 
Mitchell ai’o not professing to bind themselves, bnfc are acting for the owners of 
the P. K^Dnndas/* In Maclcmnon Mackenzie and Company Y, Tjmg Moirand. Oomr 
pany} the plaintiffs by charterparty contracted to let the steam ship Oakdale to../;, ' 
the defendant. The charterparty stated that the plaintiffs ‘‘ agreed as agents for 
owners of the said steam ship,’^ and provided that the owners should bind' 

themselves to receive the cargo on board, and that the master on behalf ^ 

„ _. _ ■ ' . ■ ■ .... - ' 


the owners should have a lien on the cargo for freight. The ch?vrte 7 ?pai*ty 
was signed by the plaintiffs “in their own name, Without restriction/ It was 
admitted that the plaintiffs knev/the names of the owners when the charter- 
party was signed. In a ^i^uit against the defendants for breach of the charter- 
party in refusing to load, West J., said :—f‘I think that although fifteen or 
twenty years ago the Coipmon Law Coimts in Btigland would almost certainly, 
have decided in favour of thW plaiBtifE'i^ rosp and their capacity to 

y'^t the more recent decisions of B^tUhoell y. Bowdifch^ and Gadd v. Houghton,'^ 
establish that in determining whether a personal responsibility has been incurred 
by the agent, and tiierefox^e, a peiwhal capacity to sue, of the con* . 

tract made by him is to be ex;ainmed. To the same effect is the case of Soopro- 
monian Betty y. Heilgers^^ recently decided at 0 The result seems to 

he, that if the contract made by a person . who is an agent is worded so as, when 
taken as a whole, to convey to the other contracting partjf^ notion that the 
agent is contracting in that character^ and that he is the mouth-piece through 
which the principal speaks, he cannot sue or be sued upon the contract. In the 
present case Messrs. Mackinnon, Mackenjzjie and Company say they made the 
agreement “as agents^’ for the owners of the steam ship Oakdale. l^o 
case has yet apparently decided that this would be enough to exclude 
their personal responsibility, and the cori’esponding right to sue. In this, 
charterparty, however, there is more than this. It contains a clause by w^hich 

the owners undertake to receive the cargo, “ On being paid freight.If 

the agents intended to contract a personal liability, this engagement would have 
been differently expressed. It would have been said “which they engage to 
receive on being paid, or on the owners being paid.’' As the contract stands, 

I think Mackinnon, Mackenzie and Company have, cleaxly indicated that they 
■are acting as agents, and that the contract is “ entered into by then on behalf 
of their principals. They speak from the first as agents; the owners are to 
receive the cargo, the qwners to he paid the freight, and the effect of these 
facts is not done away with by their afterwards signingtheir own name simply,” 




‘ I. L. K, 5 Bom., 584. 

* h. B., 1 C. P. D., 100, 374, 


• L. B.i 1 Ex. p., 357. 

♦ I. h. B.,5Calp., 71. 
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(,1. i^ie ptextet^rty . s^a^i/r&a^ ;^- 
d o'lraer” let th.0 steam Bliip Hutton to 

riigiied by T*- M. and Co. 


^mMasor^^j Visrcm v. Glapham 
as ngon^ . master an 
a corfcarat'term; and was 
|^%taaier and owner.” , It appean; 

'‘ill .sign aa a^^onts fGr;: the owner 

? the cliarfeer as Ms ,1*^ a suit by the assignee 

^^■:''eIlarterpaHy .,, , . 

.^..account of moiiies^repei^ , by; tL 
^'■freight Ac.' Latham-fJ. 

I not think that they are 
of the Contract Act .by re&son,, 
owners,” as they appear f,m i — ... 

. . and the case i» governed 
., .lDstriini<^.t3.t is even sU’onger 
’;ah* Maohinnon, Moimn^ierand. ■j. 

'. fcMes agree, with the EngHsh decisions oi Fled 
' H'rfcWmoa V. charterparty 

.Oases on charterparties executed, by the agent so as tp make h ^ : 

' ■ self personally iiable.-In Ko«g& r, dedded in 1879, m the bo y 

vof tb! charierpai-ty the defendants were de.scribod as “ agents for tho chaHerer^^ 
but they signed it in their own. names, wxtlumt qaahhcattcm, feW thatthe 
■ , .. the words "as agents for charteers m ihotnselTcs 


! signed by T'.’ M. and .Co.' “ as agents for 
od. that F. M. >hd Ob were duly anihoi-ized 
but had no authoriiy^frpm tim inaster to 

of the rights of E,, xmcinr the 
theyldefondanta (the raster, kiwnar and agpnts) for an 
defendants or their agEute,: in reaped; cf 
/ as td the position of F. ,1V1. and 00^ ! do 

liahie as prinGipftls .an . the chkttei’party . under . 230 

xM ■' th,^ ;#^atare as “ agpnts for ma4P and 

the faoe.bf iSkh-eharterparty to d^-ia^^y. aakgdms, : 

hay ing reg;i.i!d.'tO'.the pf-thp 

:bhan the. ..paafe'of ^ Eexlmf, 

Mo^:i.a^ .Ooiapany.? , 'These 
ofise not unlike the pre^i^t. 


pro. Bi. and F, 

■ W. F. M. 

.T.M.L. 

for damages for detention. The 
lilt defendant averred that the 


> I n. E., 7 Bom., 51, (65). 

» t. L. B,., 5 Calo., 71. . 
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• 5 El. & B1, 125 ; bnfc see Gadil v. Hmghton, h. il 

irpecoTiclloahlft 'wifcli tins case* . 
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THE e'XEROISB OF XHB ACJTHOErryJ 

agreement tras enteiTod into l)y tlio authority of, and for, and on behalf of, and 
as agents for A. H., and that he had been named to plainti&5 as the principal 
at the time the charter was rxiade. Lord Campbell 0, X, said Locking at 
the wholO of the contract I think 'the defendants are made personally liable, 
there is nothing in the signatui’e to prevent them from boing so. In the body 
of the contract fchey are conto parties, and they may so by 

authority of;< and as agents for their employer, that is,.he may be liable to them. 
Coleridge J., attached some weight to the oiroumiatance that the principal was a 
foreigner ; for it seems to me reasonable fcli^t a contracting party should 
require to have a party to whom he may look^ and tipoh whom he may call for 
performance;” but considered that the defendants intended to be liable to the 
contract. Earle J., was of opinion that f Be defendants had made themselves 
primarily liable. In Ke^m^dtj v. Oonveia} a consigned entered into an agreement 
for the charter of a vessel, on behalf of Mr. M;, merchant of L., the agreement 
stated “‘that the said parties agree,” and was signed by the consignee person ally 
•without describing himself as agent: held that he was personally liable there¬ 
under, In Coohe v; Wihon^ a contract foi’ the Conveyance of goods from Liverpool 
to Australia between J, and E. W, (owner) ivn(i S. J. C* on behalf of the Geelong 
and Melbourne Railway Company was signed J. and R. W., 

^ ' . 

held that S. J. O* was personally bound by the contract in a suit brought 
by S. J. 0. to recover under the contract. Crowdeir J., said :-~-‘M'’here is 
nothing Upon the face of the contract distiuetly showing that the plaintiff 
contracting as agent for others. On the contrary there is everything 
to lead to the conclusion that he was contracting personally,” In Father 
V. Wlnloio^^ the charter was between P. of •the good ship C. and “ W. 
agent for B. W. and to whom the ship was addressed; and was 

signed by W without restriction, held that W. was personally liable as 
charterer. Crompton J., said:—“Mere woi’ds of description attached to the 
name of a contractor, such as are used here, saying he is agent for ano¬ 
ther, cannot limit his liability as conti'acted. A man, though agent, may 
very well intend to bind Mihself j and he does bind himself if bo contracts with¬ 
out restrictive words to show that he does not do so personally. It is important 
that mercantile men should understand that, if they mean to exclude personal 
recourse against themselves on contracts w^hich they sign, they must use restric¬ 
tive woMs, as if they sign per procuration; or tiso some other words to express 
that they are not to be personally liable.” Lord Campbell 0. J., sv^id “ Though 
It is not necessary, in the view which I take of this case, to decide the question 
whether the defendant bound himself personally by this contract, we ought npt 


‘ a D. & B., 603. 
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1 0. B. K, S., 163. 
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AGENCY, 


to allow any don'bt to exisf. aB to onr opinion on the constmciion of sncli a contract. 
I can have no doubt ray self, that the defendant is liable. Ho makes the contract 
himfielf, using apt words to show that he contracts ; and the only ground sug- 
gested for rebutting bis personal liability is that he says he is agent for another. 
But ho may well contract and pledge his personal liability, though he is agent for 
another. If he bad /dgiied the contract as per pro( 3 urat.ion for H. W. and Son 


‘ he Blight buTO exeui-pted hiTiiself from liability, but on principle and on the 
autliointies cited, an agent is personally liable, if he is the contracting party; 
and he; may be so though he names his piancupal/’t y. 

cliarterparty was made by Messrs, Finlay Muir and Company acting for the 
owners of the good Steamer Atholl ” and was signed ^‘ Finlay, Mm 


m 


peny, agents of Steamer Atholl.l’ In a suit to on tlu) breach of a 

warranty in the chaidorpaiiy,^^ held that Finlay Muir and Company 

were liable as principals. ‘‘It is a general pxi that wlieii one makes 

contract, it must be taken to be^ his oAvn contmct unless he states at the timp 


that it is not so and gives the name of the person for whom ho makes it 
is true that F. M. and Company are described as ‘f acting foif tliA 
good Steamer Atholl,’' but this is an entirely thing in my judgment 

from saying the owners of the good Steamer ,Atholl are the parties that are 
agreeing, not F. M. and Company: and F. M. and Company sign them own name 
at the end with an another deseriptioii, t*. e.^ A.gents of the Steamer Atholl.’^ 
It seems to me impossible to say that this chartorpaHy, as it stands, is not in 
terms a contract between F. M. and Gompany on one side; and Borrodaile Schiller 
and Company on the other. It is not altogether an insignificant fact in this 




m 
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case that at t^e time Of making of the contract, not dhly did not B. S. and 
Company know who the owners Avere, but F. M. and Company v\xtg also ignorant 
on that point, and it was not ptoable, I think, that gentlemen forming a mer¬ 
cantile him'in Calcutta, auch as B. S. and Conrpuny,would deliberately enter 
contract such as this witli ah unknown, unnamed, and abser t princi pal, 


into a 


leaving the representatives of that principal in Calcutta altogether free from 
liability, and also leaving it to their discretion to say a iterwards for Avhom it Avaa 


they YV'cre contracting/* In Ado rns v. charter was mado betw'oen the 

defendants J. H. and Company 


' for owiiei^s of the good ship 11.** and A, the 


at tlie trial of a suit against' 






defendants signed “ for owners J. H. and C’ompany 
the defendants who were a firm of vship-brfdvcrsfoiMlainages done to the cargo, three 
letters which had passed between the plaintiff and the dofendants and their plici- 
tors Avere admitted in evidence which went to show that J. H. and Company were 


iMr principals, and as soon as the plaintiffs’ case was closed, the defendants^ solicitor 
objocted that there was 110 evidence against the defendants as principals, and 



See Willirtmuon v. Sartm, 7 fl. & X., 899. 
8 B. L. B., 544,5(549). 
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applied for a xion-RU.it on the ground that it appeared updp the charterparty 
that the defendants were not principals, but only agents of the ownex’. Ihc 
Judge held that the defendants were liable as principals. On appeal, it was 
held that the ccntract ■Was aihbiguous, but when road with the letters, J. ^^. and 
Company were personally liable. In IFenZaer y. the words “ 1 under¬ 

take to loal the' ship Der Versuch,” in an agreement si^ed “ on account of 
Bebsido Ooliiery, W. S. Hoggett,” but which mentioned no person with whom 
Hoggett was coittraeiing with, although the terms of the agi’eement yei’e com- 
muuicated by the charterers to the plaintiff the captain of the “ Her Vei’such } 
held that there was abundant e'V’idonce to show that the undertaking was signed 
by Hoggett and giyen to the charterers for, and on behalf of, the captain as an' 
undisclosed principal; and that the contract was with the defendant personally, 
and not as agent. It is, however, to be remarked that the decision in Qadd v. 

. although not directly impugning tbis case, would probably bo held- to 
override it. 

Bought and Sold notes. —^The agent must exercise the same precautions 
in contracting by moans of bought and sold notes to prevent personal liability 
attaching to his contract, as have been above stated with relation to chai'terpar- 
ties.* A few instances of such contracts where it has been held that he either 

has, or has not contracted pei’sonaily may be given. 

Where he signs without qualification he will be liable.— Thus in 
Paice v. Walker,'^ the defendants who were brokers, signed a contract for the 
sale of wheat in the folio'wing form “ Sold A. J. PaicCj Esq., London, about 
£00 quarters wheat, (as agouts for John Schmidt and Company of Danzig) 

• (Sd.) Walker and Strange.” 

Kelly 0, B., said Although it may ho difficult to reconcile, I do not say all 
the cases, but all, the dicta in the case,s upon the subject, there is no difficulty 
in extracting froin the authoiities a very sound rule, and one on which we can 
always safely act. Thati-ule ia well laid do-vvn in the note to TJuymson v. 
Davenport, ia 2 Sm. L. C., 6th ed., 344, in these terms, “ where a person signs 
a conti’act in his own name, without qualification, he is primd facie to be deem¬ 
ed to bo a person contoacting personally, and in ordei' to prevent the liability 
from attaching, it must be appax-ent from the other poidaons of the document that 
he did not intend to bind himself as principal.” Now to apply that rule to 
the present case, the contract is here signed “ Walker and Strange,” without 
moi-e, therefore without any such qualification as is referred to in the rule I have 
cited, and that circumstance disposes of the many cases adverted to by Mr. 
Dodeswell, in which the contx-act was signed by a person describing himself 
in the signature, and as part of it, as agent. That the incorpioration of such 

* li. It., 1 C. P. D., 633. 

> Ii. B., 1 Sx. D., 867. 


• See ante p. 174. 

* L. B., 6 Bz., 173. 
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V' fv'' words with, or tlieir annexation to, the signature is the qualihcation referred, to 
in the first part of the passage I have cited, is shewn hy the conclusion of the wsen*- 
tence, where 


|fc' 'sigfeature itself, 


*' tho other portions of the document’V are contrasted with the 
The defendants therefore not signing as agents, is there any¬ 


thing in the contract to bring them within the latter part of the rule I hiw 
referred to, and to which I entirely accede, that is, is there anything in the 


document to show that the defendants did not intend to bind them.selves Other- 


“wise than as agents. The . wordB relied upon to show tliis are the words 


agents for J. Schmidt and Co; of Dan/igd^ Bat numerous cases, and amongst 
them that of .Lennard Y, Robimon,^ have decided that the use of these words 
in the body of the contract does not prevent the liability of a party who signs 
ras prinoipah The rale, therefore, stands thus, that where a contract is signed 
by a person without a,ny words iiaporting agency, the person is by 




B 


virtue of the contract both tiiifcitled and liable, unless in the body of the contract 
a‘Coiitraiy intention is clearly shewn.l’ Martin and Pigott B. fl. both distin¬ 
guished the case from Fmdwry. Ionian Cleasb^ J., agreed ,Tvith: the view 
expressed by the rest of the Court,, but said : '‘ I am not disposed to reject or 
to give less than considerable weight to the fact that this contract sh®^®. 
face of it that it w.as made on account of gi. foreign principal:” The case of 
Faice v. TPaZ/cer® has, liowever, been questioned in Oatld v, Iloughion,^ a case to 
V which reference wbl , 

Mere words of description inSUflBicient.— In Hutcheson v. JJatow'’ the con¬ 
tract was as follows “Messrs. Hutcheson & Co. We have this day sold to you 
the following goods and was signed ; 

Francis J. Eaton & fion, Brokers,” 

■ it was contended that the defendants having signed as brokei-s were not liable : 
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ii'P 




Brett M; R. said Accordiiig to the authorities, as I understand them, wliere 


the contract 4 drawn up in this Avay, and the signature is o.t the name of the 


persons with ^ 


• brokers” added, and the contract is not signed as brokers/’ they 
are personally liable: for it said to be a signature on theirand the 
word “ bix>kers” is only a description. 

Oases in which it has been held that the intention of the person 
making and executing the contract was not to be bound personally.--^ 

ti, In Gadd r. ‘Iloiighton,^ the contract was “ Mr. James Gadd, we liave this day sold 
to you on account of James Morand and Gompany of Valencia 2,000 cases 
" Valencia oranges of the brand. ...... 

(Sd.) J. 0. Houghton and Company.” 


ii 


. . James C. J., said :• 

|S|1: « 6 El. & Bl., 125. ^ 

* L. K... 6 Ex., m. 
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The case is not in my opinion in any way governed by , 
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Pafce V* TFaZfer,^ fox'whatever the that case upon the words f 

“‘as agents the words in the present case “ on account of ” are not at all ' ' ' 
ambiguous, and it woh-ld be impossible to make them words of desCX'iptioa. 

The decidendi h\ Faice y, was that,to the Contract 

and all the circumstances of the case, the woi'da “ as agents must be .consider- '; 
ed as inereljr describing or intimating the fact that the defendants were agents, 
and did not amount to a statement that they were making a bargain on 
account of - anothar person. Those are the very words used in present ; ‘ v 
case. When a man says that he |s inaking a contract “ on account of ” some- ^' f: 
one else, it seems to mo that he is hsing the veiy' strongest terms the English ' 
language affoi'ds to show, tha^t he is not hinding himself, hut is binding his ' v ; i-: 
principal; as tO‘Put'ofi v. iraZfor, I cannot conceive that the agents'’ ' 

can be properly undex'Stoodsas ^mpliying merely a description. The wmrd “as ” y i;- 
seems to exclude that idea. If that case Was now before uS, I should hold the ■ : 
words “ as agents ” in that case had tht same effect as the words “ on accou’ht ; 
of ** in the present case, and that the decision in that case ought not> to stand. " 

I do not dissent from the principle that a m^n does not relievo himself from 
liability Upon 4 contract by using words which are iiitended to be merely words . 
of description, but I din hoi thix^k that words “ as agents” w'ere woi'ds of 
description." Quain J., said; - Jt is said that in ordtir to relievo the agent from 
liability, he must hign “ as agent " or on account of " Morand and Company. 

I cannot see the necessity for adding those words to fhe signature if you ; 
can gather from the contract that he makes it on account of Morand and 
Company. These words ai the end of the signature would add nothing to / 
what has been stated in the, body of the contract." In Fairlie Fenton^"^ , • 
above referred to, the plaintiff a broker signed aiid delivered to the defen- < 
dants a bought note for cotton in the following form “ I have this day sold \ 

you on account of Mi\ Illins A. Timmins of Manchester .. (signed) Evelyn 

Pairiie, Broker" held that he rvas not a contracting party, and could not , ■ > 
sue the defendants for breach of contract in refusing to accept the cotton. 
Martin B., said I am entirely satisfied, even without authority, that when , : V 
he states on the face of the contract that he is acting as broker, that is, as a 
middleman between the two parties; he has no interest, and cannot sue. If ie ; 

could sue, he could be sued: and it is obvious on the face of the contract that he - 
does not contract to deliver the goods sold, hut only that he has authoiity to 
enter into the contract on behalf of the principal he names. The wmx'ds “ I 
have" are of no importance to show him a contracting party." In Feslandes y, 
Qregory,^ already cited with reference to charterparties; the Ooui't held that a 
contract ivorded. is i..... agreed between C.... and C. D, Brothers agents 
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to E. F., m-erch.mis and charterers'’ and signed ''For E. F, of — 0. D. Brothers as 
agents,” ':yas conclu ivve tliafc the defendants did not sign for themselves as prin¬ 
cipals ; and that it would require extremely strong words in the liody of the 
contract to control the offieot of the form of signature used. 

Oases oa a particular custom making an agent who does not disclose 
his principal personally liable^— The cases of Fieeir. Murton,'- SmthwellY. 
Boivdifch,^ Jiurnphrey v. I)alo,^ Rutchinson r. Tatham,"’ ai*0 all cases in' which; the 
words of the contract were insufEcient to hold the agent personally liable, had 
it not been for a proved and admitted custom which made the agent personally 
liable if ho did not disclose the name of his principal. The Indian Contract in 
S'. 230 embodies this custom, aud in all cases in this country an agent who does 
not disclose his' principal is pnwd/acre personally ■ liable. It is unnecessary 
therefore to refer to the cases above mentioned, sav# to say that the contracts 
in those oases wWe respectively worded and signed as follows : “ Sold for your 
account to oar principals, signed M. W. as broker.” “ Sold by your order and for 
your account to fey principals,” signed by the broker without words of descrip¬ 
tion. Sold for Messrs. T. and M. to our principals ” signed '“ D. and Com¬ 
pany brokers.” A charterparty expressed to have been made an4 signed by the 
defendantsas agents to merchants.” 

The same rules are applicable to other contracts.—Thas in Jinea v. 
Bownman,^ an action founded on a special agreement, the question arose whether 
the agreement made the defendant personally re.sponsible, or whether it was 
entered into by him merely as .'Agent for the firm of Esdailo and Company. The 
agreement in question was contained in. certain' correspondence, in Winch the 
following passages written by the dofeudant.s and signed by him personally to 
the plaintiff occurred, “ ymn- bill of charges in this matter , I nndei>take on 
behalf of Es„daile and Company to pay, and will-arrange with you the time and 
mode Immediately after the dividend meetings, ’ and in a,n earlier part of the 
same Totter, •‘your bill of costs against ...... I undertake to have paid to yon.” 

The Court held that it .was impossible to ascertain with eorta.mty from tlie' 
language of the letter alone, whether it created a personal liability by the defen¬ 
dant or not, and that the case disclosed evidence from wliich inferences might 
fairly be drawn in favour of either contention, hut that the defendant's authority 
fell short of sanctioning this particahir undertaking, and a verdict -was entered 
for the plaintiff. On error in the Court of Exchequer Cliamber whore the case is 
reported as Downman v. Jones,^ Tindal 0. .1., in giving Judgment in the case said, 
“Looking at the terms of the ,letter itself, and still more, calling in aid the 
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c(^‘esponclence set out in the special case whlcli prooeded a.nd g^ave rise to tl»at 
letter, and which may bo considered as part of the transaction, we think it \ , 
imports, upon the face of it, an nndertaking made by Downmau m agent of the ' 




Esdailes ; and that it is not to be inferred from the facts found, that there was 


■m 


a want of authority on bis part to make such undertaking, or any excess of his 
authority in making it The voiy terms of the letter itself undertake on 
behalf of Bsdaile and Company, to pay wmiild soeni to us, in their natural 
meaning, to point rather to ix promise made by one person as agent for another 
than as intended to bind the party speaking in the character of a principal, for 
upon the latter supposifciou there would appear to be 


no reason whatever for 


If; mentioning the naine of the principa;!, To say the least, liowevor, the expression 


■ V,' >' 

s»: 


is capable of beariBg tlis co.u3triiction; and wlioix contrasted "with the forai of 
expx'ession used by the defendant in the p&rt of the same letter iniTnoduitely 
preceding, m.,“yoxu’hill of costs I under lake to. have]aaid to i/OJ<,”tbh distinction 


Wfi 


between the two modes of expression strongly confirm, tfae interpi’ctation wo 
think it demanded itself.” 

In the case of an unwritten agreement, the question whether the 
agent is a party to a contract, is a matter of inference from the, circum- ; 

stances.— In dytiitomso'rt ,T. Barton^ iiio plaintiff put up at auction his farm pro- ■ 
duco. The defendant bid, and hay and corn were knocked down to him as the high¬ 


est bidder, 'Wherenpon the auctioneer, asked him his name, and on learning it, the 
auctioneer believing the defendant was bidding for himself wrote his name in 
bis book as purchaser. The plaintiff who was present at the auction had on pre¬ 
sold to the defendant other goods on behalf of one Smith a aontrae- 


* 


vtous occasions 

ii ' tor to whom he was foreman, and he the plaintiff took no objection to the present 
' sale. The fodder was fetched away by Smith’s caits and was consumed hy Smith’s 


Vi'h'l’ 


horses. In an action for goods Sold and delivered,^ that 

ho had bought the hay and com not for htt3a8elf,^^b Smith, The Court 

•v;; left it to the jury io say whether the de.te.ndant had authorbod the auctioneer 
sign his name as the purchaser of the goods, tolling them that if they wore of 
that opinion, the defendant was liable for the price, but that if they fdjould think 
that although the defendant entered, into a binding contract, the. cTidence 
showed that the goods were delivered not to the defendant, but to ^omo one else, 
he was not liable. The jury found for the defendant. In a rule obtained for 
a . new trial for misdirection, Wilde 13. and Ohannell B. were of opinion that tiio 
defendant made himself ])ersoiially liable; he had communicated to no one that 
he was acting as agent, or did nothing by woid or act indicating that ho was 
not contracting himself and for himself, Bramwell J. said: ^'•^'To doubt a person 
who is acting for another and known by lam with whom he de<ils to bc so 
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aetinjy, may a.nd will be personally liable if be coiitractiS as a piincipal, and that 
whether ho oontracts as a principal, and that whether h© contracts by word 
of mouth or writing. The diiferenco, is that if the contract is by -word of 
month, it is not possible to say from the agent using the words “ I ” and “ mo ” 
that ho moans himself personally r wdiereaw if the contract is in writing, signed 
in his own name, and speaking of himself as contracting', the natural meaning 
of the words is, that he binds himself personally, and h© is taken td do so; 
and then the other party is hound to him. Therefoi’C if the defendant had 
himself in this case signed the conditions of sale as a purchaser, it may he 
conceded that he wovild Have been liable, tut the plaintiff would also have been 
hound to him. .But be did not sign the conditions of sale himself; they were 
signed by the auctioneer’s clerk and unless the auctioneer’s clerk had authority 
from him so to sign his name, the defendant is not hound by that fjigaatare. His 
Lordship til erefore held that the question was properly left to the jury to say whe- 
thei' the defendaut authorized the auctioneer to writ© his name as purchaser. And 
that although the defendant entered into a binding contract, if the goods were de¬ 
livered, not to hifn, but to .some other persoh, he was not liable; Pollock 0. B. held 
that there was evidence from which tlie jury might iufer that the defendant did 
not purchaso the goods on his-own behalf, hut, as agent only. The Court being 

©qually divided in opinion, the rule dropped. 

The effect of bought and sold notes.-* The question whether bought and 
sold notes aloue con.sbitute the contract, is of some difficulty, the Indian cases on 
the subject are few in number, and are all cases ai'lsing in Calcutta. And 
ha-ring regard to the decision of >Oow:ie v. Itempy^ \yhich appears to show a 

particular custom, -with regard to these notes, I propose i'o state fij’st, -what the'! 
Indian ca.ses on the subjoct appear to decide, shortly referring hereafter to the 

leading case Tfipon the subject in England. 

Where the notes differ.---In Tam-raco v. Skimer,^ the bought and sold 
notes did not agree, the bought note containing the words “ bought for order of 
J. S. and Goinpahy silk ... ... as much as they may supply of November and 
March bundthe sold note “ ...... as much as you, can supply'' of that'bund; 

the report is silent as to whether any entry was made by the broker in 
his book, or whether such entry or any evidence other than the notes were before 
the Court. The Court held that the bought and sold notes did not constitute a 
contract binding on J. g. and Company to supply silk of either the November 
or March bund at a loSs. This case is therefore an authority that whore bought 
ai-fd sold notes are at variance and there is no other evidence of the contract, 

there is no contract.. 

Where a bought note is in existence only,.— Next comes the case of 
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Machmnon Y, SMiohimfhr Seal decides that the broker^s/bought iiote is,; 
not alouo suihciont to make a contract. ^ ' : :^ 

Custom in Calcutta to contract by bought and sold notcs.—THe case 

of T. is an important case as it decides that the custom of mer¬ 

chants at Calcutta is to contract by bought and sold notes, and points to the 
fact that such notes alone form the contract; decides that where ; 

thorn is a variance in the bought and sold notes thoK') is no contract.^ In that 
case, Cowie and Oom.pany, engaged to purchase f idm Roxofry a ce:rtain cpiantihy 
. of indigo, the contract betwecm the being carried through by a broke.?, 

who delivered a sold note for the approval of Romfry ; the sold note was 
as follows, We have-sold for you to Cowie and Oompaiiyindigo 
price 206 Oompany^s Rupees per .factoiy man brokerage, with the 

usual allowance on I’ojections, 'm., on' broken, chest, ^ w and on stuff 

inferior to the wnmi luin of Remfry or a member of his 

form, objected to the word being inserted, and the broker thui'b* 

upon took the sold note to Oowie and informed him of Rem fry’s objection. 

; OoTvie struck his ^xen tlirougli the word objected to by Remfry, placing his 
initial over the erasure, and returned the note to the broker, who there¬ 
upon delivered it so altered to Bumfry. The broker .delivered, on the follow¬ 
ing day, a bought note vhuh differedin cerhu^ material terms from the sold 
liote. In a suit brought by Rc\mfry against^ Gowio for non-performanco of the' 
contract contoined in the sold note evidence respecting the custom of mer¬ 
chants at Oalcutta to deliver bought and sold notes was given, this evidence „ 
was, however, very conflicting, but the Court decided the case in favour of 
the plaintiff, considering that the eTidouce in favour of the custom, to deliver , 
bought and sold notes preponderated, but held that the sold note alone formed the : 
contract. On. appeal the Judicial Committee held that, according to the custom ; 
prevailing amongst merchants at Oalcutta^ the contract should have been by^ 

" bought and sold notes, and that the necessoiy inference vras, that the parties V., 
had intended to contract according to that custom; further that the actual,/ 
dealing between the parties corresponded with the custom, as bought and sold . 
notes had been delivered j that the contract was not, as held by the lower Court, 
evidenced by the sold note alone, but was a contract by bought and sold noteF< 
according to the custom in use; that the submission of the sold note to Oow.ie, 

' was not for the purpose of considering if it contained hia intentions, but .solely^l 
aaid exclusively for the purpose of asking Gowie’s consent to the removal of the 
word ‘‘usual”; that this could not be considered a proof of knowledge of con- 
teixt s and consent to be bound by the whole instrument, abandoning the usual mode 
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<yf oteteurfc by bongbt and sold tiotes r tliat the contract being ccntainod in both 
the notes, and there being a niaterial \^ariance hetwen them/iia bm contract 
had l)e0Ti^eH0(^tod.' 

There tnay be <^a^69 in which bonght and sold notOB have been made 
bnt which do not nevertheless consMtnte the cootract.~0/ar^oife Tv^^ S 

decided in 1.872, is an anthority showing that the parties :may intend to contract, 
and liiay hare contractc«i to the delivery ol' the honght and sold 

hotes^ and slnmid tlicso notes be S/t rariaBCe, parol evidence may be given 
of the iorms of the conti’act. There the broker made no entry of the con^ 
tract iit hxB book, and there was a mad variance in the bought and sold ,, 
notes deliverecl; the w^ by the plaintiff and 

the defendant in a suit broxight in the Small Oaase Conrt by the 

])laintiff for non-delivery tinder the cont/ra-ct, tlio plaintiff p^posed to show by 
parol evidence what the contract between the paxiies really W^ evidence 

the First Jttdge refused to allow eonsideiing th the fact of the interchange of • 
brought and sold notes showed it to he the intention of tlui parties that the 
terms of tho contract should to writing, and that everything w'hi oh 

passed bet Weern the pax'ties through their broker previonsly could only be looked 
u pon as the early stages of the negotiation ; the Socoud Juclge,^ ho wever, consider* 
ed that for the roasoBS given ; ]>y Erie J., iit Sweiotight y, parol 

evidence as to What the paidies rea to be thxir contract was adniis* 

sible. The two folldwing questions tberefore were refexTcd to the High Oonrt ior 
decision (1) whether, it was open to the plaintiff; to ptwe by parol evidence 
the e^i^istence and tex^ms of a confo’act oxi which he might maintain his suit ? 
and. (2) whether bought and sold notes in.ateilally varyixxg are not, when re¬ 
ceived and retained by the patties, cono}u:dTe etidence/that in the .iast stage 
of them ViegotiatidTiB, pai‘ties did intend to make^ and believed themselves 

Xio kayo made but failed to do iso ? Couch C. Jw, said s It being 

staled that the Statute of Fi^auds does not apply, We are of oiiinion that the 
plaintiff was a^t liberty to prove by parol eyiclence, the existence and terms of a 
(iontraot on whiUh ho could nlaiixtain iho action. Iix Bivewnght y* Archihaldy^ 
a memorandum in wTitiug of the contract was necessaxy, as it was within the 
Statute of Fraudsy and Eile J.’s opinion that the mere delivery of bought and 
sold notes does not exolude other evidence of tho contract in case they disagree, 
was in accorcltec0 that of the other Judges* There may bo a binding 

contrtet', if the pat‘tie& intend it^ although bou and ^lold notes are to be 
exchanged, or a more formal contract is ta be drawn. up>. This is s.hewn by 
'Heyworth Vi Knight."^ If tho bought and sold notes do not agii’ee, they cannot 
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bo f^i^d as evidence of tke contiuct, blit we caiin,ot agree with, tlie Firfcfc Jud^^^e 
that their differing;, and not foeing^^^ rethrhed evMence that, at tJie - 

j! conclnsion of the negotiation, the parties did iiot agix^^^ being, aei we 

V think, that the negotiation concluded, and the contract •made, before the 

notes wei^e written, and that they were ac nt by the bz'oker to Jhis principals bj ',0^^- 
. ,4 ^ way of inforMation. To support the opinion oJ^'the ilrst Judge, it ■would be 
,v;U necessary that there should exist a custom between merchants that they should 
not be bound until regular bought and sold notes have been exchang'ed.’* ' ; 

Bought and sold notes do not yzecessarily constitute the whole coU'^ 

lumrm lhss^^v^^ which w^as a 0 uit brought to !ocover ' 

niomes due under certain small trauBactions, which the plaintiff alleged to 
have been lent to the delhndaxit on the pledge of shares between April, and r 
vSeptember 1883; and .further alleged that the de^^^ October 

1883 and Miirch 1884i, luade cortaiir payinents to him, and that oii the 5th 
Mai'ch it was agreed between them tlmt the take vv .*. the/: 

market price c)f thevday all the shu,r>s the defendant^ he held ; . 

was done, and the plainti/^ deferidant x;! 

^ contended that the transactioriB were' ';>i 
out and out sales to the plaintiff, there being, however, at the time of each sale, 

«i contract by bought and sold notes by which, the plaintiff a^p^ced to resale 
the shares at a future date at an enhanced price ; evi donee was tendered to s.how- ; 'i’;^ 

the nature of the contract toacle between the parties, and to show that the loought 
and sold notes did .not co.ii3titiite the whole contract, this was objected to on the 9^ 

‘ / ground that the cent rac^s being reduced into waiting, iu> eyideuoe^w^ 

^ other than the bo itght and sold notes. Trevelyan J., held that the transaetioii " / 

: was a one, 1 e.,^^ cash, and re-purchase for time. And on the ques**.:^l‘;;V'j' : 

tion of the admissibility of the evidence (the decision on this point being given ', ' 

decided at the time the question arose), said “ The first <|uostion is whether 
the tcums of the contract have bee.ii reduced to take the form of a docu.meiitf^ /I 




V If the par.‘ties have intended to reduce all the terms of the co.iitract into writing^ ,|| 




then no parol evidence is admissible, but if they intended only to reduce into 
writing a ]>ortion of the terms of the contract, them I think they are entitled' 
to give parol evidence of the terms which they did not intend to reduce into 
writing. Now whOn bought and sold notes are exchanged, is it usually intended 
that these notes should constitute the whole of the contract ? 1 think not, Mr. 

Benjaonin iu his work on the law of sales lays down as the result of the 
authorities that the bought and sold notes do not constitute) the contract* I • 
tJiink that proposition ia clearly borne out by the case of /Sww;rio/z^ v, ArchiboM^ 
(see especially the decision of Mr. Justice Earle ip that cas and also by the 
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ease of Tanton v. Orofts} Id, botli these cases the distinctioD between making a 
contract and a memoranduTu shewingthat thecontract has been made is pointed out. 
Then the result of these cases is that a brokorks note as'a niemoi’anduin may satisfy 
the Statute of Frauds, but not exclude parol evidence. In Ohdm 
Sir Richard Couch and Markhy J., treated the bought and sold notes, not as the 
contract, hut as information" sent by the broker to his principal. Of course 


"S 

■ v, 


, honght and sold notes unohjected to may be evidence of the contract, but they 
do not necessarily consiitntp the whole contract. Alfhongh they differ, CZariw 

■ “ ... . . . - •. ((j ‘ 


v. iShato show that pa.rol evidence of the contract may he given 
think s. 92 of the Evidence Act applies to tlii.s case, I think it applies only to 
leases where ^tho whole of the-.terais of the contract have been intended to he 
reduced into vnnting. I thinkthiaisshownhythe woitls " adding wliichrun 
in tha t section; if it were not for those words I should have been inclined to hold 
that s. 92 only excluded evidouce contradicting, viuTing, adding to or subtraet- 
ing from sr-’ as had been reduced intoxmting,. The question 

htvs given rise to this argiimeut, is- r-. ray opinion admiasiblo.’* ; 

’ As a general rule bought and sold notes «vi:^en they agree do consti¬ 
tute the contract when the broker’s authority is mw.— 

Jiaiv. BhMa/run Nmdu^ Me. -says :—“In' SivowrigU v. A:rcU- 

laid, the bought and sold notes were inconsistent with one another; it seems 
id to have been the opinion of % Oourt that the contract between the par- ; 

. tics might well have been proved in some other way, if there was one, and 
'/‘i if it could bo proved so as to satisfy the Statute of Frahds, This, and the other 
cases on this subject, go no further than to show that be ca.SGS in 

■ which bought and sold note.s have hoen made, hut in which they do iiot, nevc:,’- 
, theless, constitute the contract. But as a general rale, when they agi-ee, they 
'^'i, do. Lord Oapipbell hiSwem-ight^ says that where the bought and 

and sold notes agree, it has been hold that they constitute the contract. It may 
'' ' perhdps bo a question, looking at the. c.ase of Cowie v. B.ew,fry,^ which governs 
this Oom-t, whether in Calcutta, hongiit and sold notes do not by custom^ pre- 
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sumahly constitute the contract, unless this he disproved, once the .authority of 


the broker is established. At any rato, where the authority of the broker to act 
for both sides is clear, where the hbnght and sold notes .agiee, and have boon , 
entu-ely acqnio.sced in, there can bo no doubt that, at least so far as their coW 
tents go, they do constitute the contract.'’ 

mp Effect of the Indian Cases.—-It appears, therefore, from the above cases, 
^1' that where the bought and sold notes agree, they, as a general rule, constitute 
the contract. That in Calcutta there is a question whether the bought and 
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alone constitated the contract, and that all other evidence of the contract was 
thereby excluded, and that if the notes vaiied, the contract was disproved, and ; 
secondly, that, if evidence was admissible, there was no evidence of ratification ' 
of the contract alleged, ijord Campbell, G, J., Pattoaon, J., and Wightman, J.j 
. hold th,at there was a mateiial variance between the bought and sold notes, and 
therefore, that they did not coimtitnte a valid contract; and that even assuming 
there was evidence of a parol agreement, there was no sufficient memorandnxn in 
writing, within the Statute of Frauds, to make such contract binding upon the 
defendant. Pxirthcr that as between buyer and seller when the bought and sold 
notes signed and delivered by a broker acting for both parties agi^Oi and there , 
is no signed entry of the coutract in the broker’s hook, the bought and sold notes 
are the momorandu m in writing which satisfie;; the Statute of Frauds ; font when 
they materially vary, there is no such binding contract, and neither the bought 
note delivered to the buyer, nor the sold note delivered to the seller, can then 
ho ti'cated by itself as such momoranduTn in writing. Their Lordships further ' 
hold that an entry of a contract made in the broker’s book, and signed fey him, 
constitates the binding contract hot ween the parties ; find a variance between 
it, and the bought or sold note afterwards delivered by the broker would not, 
affect its validity. Erie, J., was of opinion that bought and sold notes signed and 
delivered by a broker acting for both parties, who has made no signed ©ntiy in his 
book of the contract, are not, by, presumption of law, withont other evidence 
of intention, a binding contract in -writing, and do not exclude other evidence 
of the contractv and of a compliance with, the Statute of Frauds in case the 
bought and sold notes materially vary—holding that the plaintiff was entitled to 
succeed, on the ground, either that the bought and sold notes did not suhstan- 
tially vary, or that the bought note which stated the substance of the contract, 
was a sufficient memorandum within the Statute of Frauda to hind the defen¬ 
dant. The majority of the Ooui’t fuidher found that that was no sufficient 

evidence of snhsecpiettt ratification by the defendant. 

The authorities for holding that the entry in the broker’s bdok e®ai“ 
stitnto the contract, were _at one time abandoned,^ but the strong opinions ex¬ 
pressed by the Court in ^S'M.-emripWv. appear to have re-instated 

the broker’s entry as the contract. 

Signature in point of forin.—As regards the sufficiency of the signature 
in point of form; this does not seem provided for exhaustively by any Indian ' 
enactment. In Geary v. .P%stV a signature in pencil has been held .'jufficioat. 
Abbott 0. J., said:—“There is no authority for saying that where the law , 
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reqniyefi a eontract to be in wrifing, that TO‘itirtg must be in ink.^ The passwige 
eited from Loi’d Coke (Co. Littu 22.9 (a)) shews that a deed must be written 
on p^yper or' parchmeui:*^^ but it does not show that it must be written in io.k. 
That being so, I am of opinion that an endorwemont on. a bill of exchange may 
bo by writing in peneil; There is not any great danger tliat our decision 
will induce individuals to adopt su mode of writing in prefei'enoe to that 
in general use. The imperfeotion of this niodo of writings its being m subject 
to oblitaraHon, and th>3> impossibility o.!: proving it when it is obliterateth 'will 
prevent its being* generally adopted. There being no authority to show that 
a contract which the law requires to be in writiiig should bo written in any 
particular mode, or with any specific matex’ial, and the law of merchants re¬ 
quiring only thSitarn endori:;(n:uo at of bills of exchange should be in writing, 
without specifying the manner in winch the writing is to be made, I am of 
opinion that the endorseTaent in this case was a suffioient endoj*so.ment in writ¬ 
ing within the law of merchants.” ITndor section 2 of Act XTY of 18d2, 
the word ^^signed ” is defined as moludkig niarked, when the person making 
the tnark is unable to write his navne ” : aixd it also mcludes stamped svith the 
name of the person referred to.” , And under s. 3 of Act I of 1887, the word 
“sign” with its grammaticalTan^Aion and cognate expressions, is defined with 
rofeiwco to a p)erson who is unable too^irit© liis name, as indudiiig “ mark ” 
with its grammatical variations and cognate expressions.^ 
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CO?JSTRUCTl0N OF THE AnTHOEITS:'. 

'fhei'e ai'o some few" rales which. 



gk General rules for formal instrmnenta _ 

h^ve been laid down for the constniction of the authority given fo the agent, 


whieJx must be carefully attended to. Firstly, w.]iere the authority is given by 
a formal instrument, such, as a power of attorney, it has beexi laid down that 


. the authority given thereby must be construed, strictly; the special purpose lor 


whkh the povyer is gi.Veu is first to bo regayrded,'^ the most general wordsl^ 
following the declaration of that special piu’po.se, will be construed to be merely 
all Ruch powers as are needed its effectuation yet the authority will, even 
without the assistanep of general words» be held to include all tbe means nece.s- 








* Seo also s. S; Act I 1872. ^VDoenment ’’ and s. 2 of Act X.tV of 1882, ' ? 

“ Soo Benaros, Rajah of v. Ddi- Byal Koma, I. L. R., 3 All., 576, and Queen Empress y. 
Va Pra^tJd, I. 

* Xeim V. iSamsde^e, W. N., (188'i), 118. ' ■ 'V,, 

* Skeoi‘atan Knar v. MaUpal Kiiar^ r^r Mahmood J., I. L. R., 7 All, 258, (270). 

» Judah y. Udi Raja Queen Bihi, 2 Mad., H. C., 177. Attwoodv, Himnings, 7 B. <t C., 278, 
(28^). Ferry V. HoZZ, 6 Jur. K, B., 661. 
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under a powr of attorney execnted by t^^’enty pixiiriietors of a joint 
empowering tiieir goiioral manager ‘‘ to raise loaim for tK(. purposes of the estate 
upon bonds, and to sign their names, or his name on thoir behalf, and to pledg'o 
tho whole or any part of the estate by srieli bonds ” the attorney executed a 
bond on behalf of three of the propidetors p Gaitjh C, J., and Bose J., held thput 
the manager was not anthorked to execute a bond on behalf of any one or 
Kioi’e of the proprietors making him or thorn responsible fo,r the Whole money 
; borrowed to tlio oxohision of the rest ; and that in a 






"la 

suit Tipoti a bond so 


’ executed the plaintiffs were not entitled to rely upon the geireral power which 










the manager might have, as the manageauthority nitist he considered as ' 
strict!}^ confined to the terms of the power of attorney. In Tyohimnpsa Kaniz- 
FaUma^ a power was given to' a mooktar “ to, in his discretion, appoint or dismiss 
Karendas, to make aiTangements £()r khas collections, or grant tioca and djarah 
leases, and when advisablev sell; mortgage and make gift of the Miole tnvportion i'll 
of the right of the proprietors.” Under this power the mooktear .granted a 
nent tenure; I'leld by Mitter Tottenham J. J., that so far aii treating 
underfeenuresy tdie authority giveii to the mooktar iiUder tlie power was limited 
to the grantiag pf ticca and ijarah leases ; that thei^e wus abtindtot authority ■ 
foiv the piopositiph that a power tp sel^ would not authorize a mortgage; and - , 
the same reason woiikl warrant the (hmrt in holding that the power to sell or , 
mortgage would not reader a pomnanent tenure creatod by the mooktar validl ' ‘ 

That as krtlio powor of ‘‘making gifV^^ it Was but reasonabte to hold that 
it aiiihorizod the hgeht formally to execute a gift only when the 

disposing power had been exercised by the principals ; and that the agent had 
no power under the power to exercise the power of disposition by gift by hia 
will and detoonination (‘juite irrespective of the concurrence of the ladies ; 
and their Loidsliips concbided their judgmeilt by saying that the cases of 
> 8udisht Lai v. Sheoharat Koer^ and Earn Kardin Potdar v, Bamnautk Shaha? show 
that a power of this kind must bO strictly construed against the grantee. 

A power to sellis a power to sell in the ordinary course of business. 

—Ill Jumma Dass v. the plaintiif Eckford deposited with his agents 

Nichols and Oorapauy twenty-five shares in tlie Muir Mills Ooinpany and gave to 
the members of the firm of Nichols and Company a joint and several | rower of 
^ attorney authorizing thorn or either of them, aniongst other things, “ for- him 
and in his name, and on his behalf, to purchase; sell, endorse, assign and 
transfer ” all shares standing in his name in the books of any public Company 
or Society. One of the membere of the firm of Nicholl and Company entered^^ ^ 
into a contract for the sale of these shares with the defendant embodied in 
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the following bought tod sold notes*. ‘^Oalciitta, 24th Januaay, 1881, Sold 
this day by order and for account of Messrs. iJ^icholi and Oampany to Jutnnm 
Dass twenty-five shares in the Muir Mills Company at Eb. 200 per sllaro, 
delivery and paj mont to~day.‘' ‘‘Calcutta Jana,ary 24th 18(SL’’ Bought this 
day l>y order and for acconiit of Messrs. Nicholl and Company from Jurama Dass^ 
t^mlty-fiye shares of the Muir Mills Company at Rs. per share ; delivery 
and pa^^ment on the 25th March, 1881. Sxith moxnber of the iirai^ to 
those shares under tlireo tx^aiisiVur deeds executed by hiia in the nanie of the 
plaintilf to the defondaat and reoeived the price, thereof. The defendant did 
not .attempt to register the transfer of iJicse shares until after the insolvency 
of Messrs. Nicholl and Compn.nj. The plaintiff then brought a siiit to recover 
thes6) kL ares from the defendant ; and the latter contended that the power of 
attorney authorized Nicho.U and Compvany to do what they had done with 
the shares. It appeared from the evidence that Nicholl and Compaixy had 
instructed their broker not to sell the shares at the bazaar rate, hut to 
sell them and buy them back; and . the transaction had bean entered in the 
hooks of ISricholl and Company under the head “ credit loan payable aecount.’b 
White J ,, was of opinion that the words “ pnrcliase, sell, endorse, sssign 
and tramvier should be read on the authorily of the Bank of Bengal v, BViganf 
disjiinetivel}'', and that on the authority of Z)^^'v. Ooldsymdf these 
words would not convoy a power to pledge or mortgage, the shares; that 
the bx'okeivhad no authoiity to make an out a,nd out sale, but had only au¬ 
thority to sell and buy hack ; a.iid rested his judgment, ywhicli was for the 
plaintiff, on the ground that the defendant had failed to show that the 
member of the firm of Kicholi and Company had made any confex'act for the 
sale of the plaintiH’s shares, the contract being made in the name of Nicholl and 
Company. On appeal before Grarth C. J. and Wilson J., Gu.rth C. J., held that 
the trausfat* ’ was made m a tiM.sactfon whm^^^ xvas clearly u.Tiauthovized by the 
po-vver, and whichnot made for or on behalf or in the name of the plaintiff 
Wilson J., A power to sell i.s, 1 think, only a power to sell in the ordi¬ 

nary course of business, that is to say, for a money-pricoy but the sale here was 
partly for a money-prioe, and partly in consideration of the sale of like shares 
at a future/My. On this ground .1 think the transaction was not within the 
power. 

Construction of Power to sell, endorse and assign.—But where the payee 
of promissory notes of the Bast India Company, transforable by endofoemeni 
and payable to bearer authorized his agents at Calcutta by a powder* of attorney, 

“ to sell, eiidorso and as.Bign’■ th© notes; and the agents, in their character of 
|>xdvato bankers, boiTOwed money of the Bank of Bengal, oflmng as secuihty 
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tliefle protnisory notes. Tlie Bank made tEe advance, and the agents endorsed 
the notes, sack endorsement piirportirig to be as attorney for their principaJ, 
and depodted them with the Bank by way of collateral security for their perBonal 
Uability, at the same time antliorizing the Bank, in default of payment to sell 
the notes in re-mbnt&mevit of the advimces. The agents subsequently became 
insolvent,. and default having been made in payment, the Bank sold the notes 
and reali^ued the amoimt of the loan, bold that the endorsetrient of the notes by 
the agents was within the authority given to them by the power of attorney 
and that the payee Could not recover in detinno against the Bank.^ 

A power to sell or niortgage does not include a power to give a 

simple money bond.-^-In Fooma Ohvnder Sen y, pTi)snnno (Joomat Fass^^ the 
plaintiff gave a power of attoiiiey authorking his cousins in the following words, 
‘‘for me and in my name to give all kinds of pottas to tenants, to sell or 
mortgage at his Or their discretion any part of my ^estate for the payment of my 
debts, to ask, demand, recover and receive any sums due tr; me to pay any ambilnt 
due by me, .giving and by these presents granting to my attorneys and attorney 
my sole and full power and authoiuty to take, purstte, and follow, such legal coimso 
or any other course at their or his discretion towards recovering, receiving, and 
obtaining of any dues and payment of my debts as I myself might or could do 
were I personally present ,v,/^ in my name to make, sign, seal and deliver 
any document necessary to lib taken or given; and fm'ther td do, perform, and 
finish for me and in my name, all and singular things and thing which shall be 
or may be necej?sary, as entirely as I in my own person might or could do in or 
about the premises, ratifying, confirming and allowing whatever my said attorney 
or attorneys shall wilfully do or cause to be done in or about the execution of 
the above mentioned objects,*’ The attoiuioys executed a simple money bond to 
one of the creditors of the donor;pf the power fpr payment of a sum due to him. 
Garth 0. J., said; “We ai'e bound to coxistiTie the language of an histrument of 
this kind with reasonable strictness ; and we think it is impossible to say that a 
pow'er to sell or to mortgage property includes a power to give a simple money 
bond, which is an instrument of a totally differentoiature, and which in fact is 
not a means of paying debtors at all.” 

Recital controlling generality of operative part of an instrument.— 

In Danhy v. Couth mid Company^ the operative part of a power of attorney 
appointed two persons to be the attorneys of the plaintiff without iu terms limit¬ 
ing the duration of their powers, hut it was preceded by a recital that thO 


* BanJc of Bengal v. Fagarij 6 Moo. X, A., 27. Ba7ik of Bengal v. Maclendy 5 Moo. I. A.^ 1, 
cases on similar powers of attorney and decided by one judgment. 

» T. h R., 7 Gah\, 253 ; 8 0. L. R., 443. 




tHiR 'Uvr OP ACiENCY. 

., plainh.f£ was going abroad, and ''.vaa desiroas of appointing attotaevs to' act 


'V; lor him during his absenco : and it was there heJd by Kay J., that tho recital 




operative part of the iiistrutnent, and limited 



,,,, , coritrolled the generality of the 
' \' tiie ex^jrcise of the po wers of the attorneys to the period of the plaintifi'^s abaenoe 
from the country. . \ . 

ini As to the coiistruction of gOBeral words —In Hamper v. Oodsdl^ 

^^,;partnor in the form of and Company, gayo.tp anotheiv^^p a power 

' of attorney “ for the purpose of exercising, for me, all or any of the powers and 
•|n'iveleg.es conferred by an hulenture of partnership constituting the firm of Ih 
\y., and CompaDy, and generally to do, execute, and perform axiy other act, deed 
flatter or thing whatsoever ..i... in or about my concerns, migagements and busi¬ 
ness of every nature and kind, w'hatBoeverLord Blackburn said that the 
power did not authorize the excution of a deed diBSolviug the partnership; that 
tlm special terms of the first part of the power jmevented the general words 
trom having u;n .unrestricted gcmeral e and tliau the meaning of the general 


Hi:', 




out down by the context in aocordaneo with the ordinary rule of , 

''' • i generis^ which general principle wa.s laid do>vn in Adington v. Miirricke,'^ 'i 




Again where the mothor and guardiaxx of an mtant defendiint gave to her agent 
a power of attorney by which she authorized hiia, “ for her and i;a her name 
and on her helnilf to appear pi ox’suiroiMlefend aTKl to receive all paper^^ and 
process in any suit,, appeal, or special appeal, orptner judicial proceedingvS what- 
socveivin any Court, and to act ixv all suob proceedings in any way in which. ! 
might, if, px’esent, be permitted or called on to act.” Thepv;gem.t entered iiito 
a.u agreemont until a vakil to pay him Es, 4,000 if'the appeal was decreed in 
full in favour of the infant; and in case a less sum should be decreed than that 
. fixed by the decree of the lower Court, tlieu tiiat he should be paid one-fourth 
, of the dhderence; and lastly that if any nioney sh on Id be ordered to be paid 


|C;:to the apperiant by the iT^^pondeiit, then that such sum siioixid be paid to the 



vakil in addition to the Rs. 4,000. The decree of the lower Couid was reversed 
and the infant’s estate was benefitted to the amount of Rs. 21,487. lira suit by 
tho vakil to re^mver under this agreement, Sargent J., said It can scarcely be 
doubted,......looking at the whole of this instrument that tlie paHiculap object 

of it is to onablo the attorney to ref)resent the party to the suit in all judicial 
proceedings to the sam.e extent a.s the party hixnself if present xnight be per¬ 
mitted or called upon to do. Authority is given, it is true, to Ste and defc.ncl, but 
these words must, as IMr. Justice Storj says in his work on Agency, bo construed 
in snbordiaatioa to the particular subject matter in connection with which ,they 
are used; here fx^om the position which they occupy, they plainly denote the ^ 


> L.R.,50. p., 42i>. ydhb '■■'b;'''d'l 

* 2 Wm. Sanderg, 411, (a) 813 ; hut see the remarlcs of Fry L, f as to this in EiUqfieson v. ' 
Fato7i, L. H, 13 Q. B. D. 861. 
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two-folcl cliaracter of plaintiff or defendaiit in which the attorriey may he called 
mpou to appear and act , in any suit., appeal, or appeal, or other 

proceeding whatsoever in any Court; and whatever acts might otherwise he 
XU'operly included in the expression ,;$110 and defend,’^ if they stood alone, they 
are here clearly eontined to acts done in the above proceedings,.*.Assuming^ .A;^’ 
howeYer, that the words sne and defend^’ should, as was contended for the ^T' 
plamtiff, be road apai't from coatoxt which liinits thorn, a.s v^o think, , to 
acts done in judicial proceedings, we should equally fmd it impossible to con¬ 
strue them as authoriy.ing the executioa of the bond m question. It w^as then ^ 
said that a power to sue would authorize the ax)xioiiitTruvnt,o:f^^^^^a^ and that 

as special arrangements vvith vakils for the remuneration of their seryicoB are 
allowed by law and are of every day occxirre^^ the bond w'as, thex^efore, 
within the power as ope the u$Ual imd appropriate means for aceom- ; 

X>lishing the object of; the agency. But the gencjral rule, whieb. allows of the 
agent I’esortmg to all iisuai means for carrying exit his agency, has always 
received a I’estricted application in coiistrumg formal and deliberate irstruinouts 
of this sort aw distinguished fro HI oixiiriary documents conveying iustiuictions 
and letters of advice which are of such constant use in commercial matters.’/,;.... 

In this case, however, the docisioli was more particularly gi'ouruled on the fact ; ; ( ’ 
that the authority \yas given by a xierson in a rex>resentative chai^acter and for ; ^ 
and on behalf i>f the estate of a minor,^ 

Oonstructiozi of general \VOrdS.^ ~Iu Bmrk v. Hamsdah?' the defendant 
executed in favour of one Locke a power of attorney for the pm^poses hei’oinaftor 
exxH’ossed, that is to say, ^•‘' to sell, let, and manage real estate, and to sell, ami 
convert into moiKjy porsonal estate andeffectB, and to enter into, sign and oxecuto 
any contract or deed that might, in the opinion of the attorney, be necessary or 
proper for effectuating the purpoB!.^s aforesaid, or any of thorn, and for all or any 
of the purposes of these presents to use the name of me the said ——--- and 




generally to do, execute, and pcrfoimi any other acd, deed, matter oivthing what- 
soever which ought to be done, executed or performed, or which, in the opinion 
of my said attorney, ought to be done, executed or x^erformed in er about my 
concerns, engagements, and business of every iiaturo and kind whatsoever, a>s 
fully and effectually to all inteij^ts and purposes as I myself could if 1 were 
present and did the same in my ixrpx>er person.” Upon the execution of this 
power the defendant left with Bocke a promissory note, some share ceHificatos, 
and paintings. Locke purporting to act- under the power of attorney executed 
a. mortgage of the proiuissoiy note, shares and x^aintings to the plaintiff: held 
by Stirling J,, that the moxdgage was not within the |) 0 \ver of attorney, and 
thad the‘Vpurxiosea ” for which the x>ower was given , wei*e oi^aidy stated ; that 



‘ Rav Saheh V, N, Ma-tvlik v. Kamalja Raij 10 Bom. H. G., 26. 
“ W. N. (1886), 118. . . „ 
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the gODoral clause was prefaced vsith tlie woi-ds “ and for all or any of the piir- 
poses of these presents” which governed the whole clanse and referred to the fj 
fipecial purposes defjiied, . ' 

The words mttst be looked at in connection with the context as well 
as with the general object of the power.--"Ih Wahrm r, Jonmejoy Coomloo^ 
the plaintiff Watson gave to the members of the fu’m of Messr.s. Nioholls and Co. 
a power attorney authorizing then! jointly and severaliy to “ negociate, ’ 
nuike sale, dis])oso of, assign and transfer, all or any of the. Clovernment pro- 
missoiy n<itea or other Gpvernment paper, bank sliares 01 ^ shai’ea ih any pivlilic 
Company, and other stocks, hinds and securities of any description whatsoever 
now or hereafter standing in' m name ...'it and for the pnrposcft aforesaid 
or any of them to sig,u for me and in my name and on my behalf, any and every f 
contract or agr eement^ acceptance or other document.” One-of the rnomhers i 
ofthe iirmof Messrs; Hicholl and Co., (Thompson) without the knowledge 
or authority of the pdaintiff pledged these securities td the Srro of Amooi' bing 
iSliamab. Mv.tll as security for an advance of: Rs, 19,000, and executed as attorney ^ 
for Watson a ju’omissory note for the amount of the loan, and the said fiim -a 
on the same day transferred the note and security to the tlefendant. Ihe 
plaintill' brought a suit to recover his .seenrities or the value thei’cof. jVlr. Justice 
AVTlson said “ The real rpuestion hero is, whether the. word “ negociate” necessa¬ 
rily requires the discounting of a bill, or whetber the word is satisfied bjy a pledge 
as in this case. It apipear.s to me'that the word “ negotiate” is sufScientiy wide 
to coyer a transaction such as that which took place in this case. We are 
speaking of a class of documents long known as negotiable instruments, and 
I think -the word “ negotiate” .used in such an :in.stTuraout means to deal with 
as a negotiable instrument by endorsement, if the insti^ 

require endorsement, by delivery' if it passes by deli very, and in my opinion 
that may be by an out and out sale or by pledge. I think tlu>refore that the . ^ 
word “negotiate ' covers sucli a transaction a.s this ...... and that tlie power 

of attorney wps snfficientiy wide to cover the transaction. On appeal White J. 
s-aid ; This word (negotiate) i.s in the power allied with the words “ make sale, 
dispose o;f, assign and tiunsfer.” Each of these words, according to the decision 

or the Rrivy Council in the Rum/s o/ Benya/. V. is to lie read disjunctively, 

and the powers conveyed by these words to be treated as joint and several 
his Tjordship after expressing a doubt whether the term “ negotiate, ought ,,,5 
not to bo confined in its application to that cl as,s of propc.rty, which was de- .. 
scribed in the power as “ securities of any descriphioa” and to such of them 
Only as wore ordinarily said to be negotiated when, they were tra.n.sferi'od or 
put in cu’culatioii, saidTaking the term, however, to bo applicable to a .Go- 


> .1. L. R., 8 Calc., 9;s t. 
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verument proHiiissoxy note, and that sach a not© «tandv^ in the same positioix ' 
as an ordmary commojpcial note, did tlie word ^‘ negociate confer upon thp 
donee of the power; authority to do what ho did in the present case in tho 
plaintiff's name ? ... ... The word ‘‘negotiate if applicable to such property 
as Government Paper or Government Promissory Notes, did t\ot, in my opinion 
authorize the donee of the power to do more than put the paper on the market; 
and if necessary for that purpose to endorse it in the name of the plaintiff. In 
the transaction hero entered into with the defendant it was not put on the maikot 
or put m circulation ; it was deposited a secxiiuty for^ borrowed. It was 

an essential part of the transaction between Thompson and the defendant that the 
latter should keep the paper out of the market, and with himself, ready to he re¬ 
turned when the loan w^^.s paid off, w he sought to redeem the paper. The 
defendant’s contention is, that that if the word “ negotiate ’ does not of it^^elf au¬ 
thorize the transaction, it does so whp.u #upled with the wordslo wer down in the 
power of attorneys; which run thus and for the purposes aforesaid to sign for me 
and in my name atld on my behalf any and eveiy Contiu cd;, agreeinent, acceptance or 
other document.’’ These are general words The authoi’ities'cited at the bar 
show that these goh&al word are not to be construed as enlarging the authority 
of the donee of the poisyer, but are he confined doing of things ne- 

cessary to be done in performing the ^cts authorized hy the power. The defendant 
having failed to, in iny opinion, show that pledge of the Government note was au- 
thoinzed by the power of attorney, it follows thaf he acquired no title to the nofee by 

its delivery to him ;...,.. ” His Lordship, however, in addition to the ground last 

mentioned held that ihe loan which was the principal transaction, being itTe- 
coverable from the |)laintiff because unauthoiuzed, it was - inipossihle for the 
defendant to retain the Govomment Paper which was deposited as security for 
the loan. Garth 0. X, said:'—'M confess if the case had depended upon the 
word ' ■ negotiate ” in tire power of attorney, f should have heoh dii?posed to take 
the same view as the learned Judge in the Court below. I see no reason why 
a Government note should xu)b he ‘‘‘negotiated” like any other piwiissory note, 
. It was held in i)xo:Banlc of Bengal v. Fujem, thata powerto endorse a Govern¬ 
ment note of this kind autlionzed an endorsement of the instrument by way of 
pledge; and upon the same principal it seo,ms to me that a power to negotiate 
fiucli a note would authorize the negotiation by way of pledge ...... But this caso 

does not depend, in my bpinibh, upon the meaning of tho word ‘' negotiate ” hoi* 
of any other wmrd in the povyer of attorney. It involves a different and much 
broader question than that it) the case of the BaWr/c of Bengal v. Fagan. There 
the transaction in respect; of which the pledge was made was perfectly honest 
and unimpeachable ...... But in this case the plaintiff’s real object is to impeach 

the whqle transaction between Messrs. Nidi oil and Company and the defenaanfe 
as a fraud upon himself for which from beginning to end Messrs. Nicholls and 
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i « Coinpany had no aiibhority, and it is to be regretted that the plaintiff did not 
put his case upon this broad groTiiul, and ask xoi'* relief as regards the promissory 
note, as well as the Governmeut Paper .../r* ’’ His Lordship tlu‘^ his 

Judgnumt on the, second ground relied onby White J. The case went up on 
appeal to the Prity Coiuicir;^ Sir Richard Couch in delivering the judgment of 
the Judicial Gommittoe, soid It seems to have been thought by two of the 


S', leaimed Judgei^^ Ooui*t that it was laid down in thivS case {Bank of 


% 



isengai y. Fagam^^ as a rule o;t constimetion, that words used in a power of. 
attorney.to expi'css tho objects of the poVer are always to be construed disjunc¬ 
tively ; Their Loi'dships cannot agree in this view of the case. The words tliei'e 
may have been used disjiuictLVtdy, but they do not see any reason^ why the rule, 
laid down by Lord Box ;indicat acccptatio'nem in eodem seiistiy 
which is intended to aid in arriving at the menaing of the parties, should not be 
used in construrng a power of attorvxey Us mucl^ as any other instrument .^.-v 
Tije power of attoimey in the present case is nob in the same Iqrin. as that in 
the BanA; of Bengal V. it does not contain in express Words a 

to “endorse.,” if it bad, the question wonld have been whether there was 
anything to preverd it being a power in the discretion of the donee, of 

it to endorse the note, and so convert it ini^o one payabJe to bear or, whenever 
ho thought fit to do so for that purpose. But in this power the endorsement 
is not imthomed in words, but is authorized if it conies withm 

meiunng of the words “ And for the pni^poSeS aforesaid, to sign for me and in 
my nan le and on my behalf, any, and every contract or agreement, acceptance or 
other document/’ ./.v.v Tlie appellant’s Counsel relied mainly upon the word 
negotiate ’’ and also upon “ dispose of/’ In order to see what wUvS intended 
by these words, they nin.st bo looked at in conneeticn with the context, as well 
as with the general object of the power. ThiB appears to their Lordsliips to 
have been to'sell or purebaso for Watson, Government prornisRory notes and 
othoi' securities, not to borrow or lend money on them. If the wwd “ nego- y 
iiate ” had stood aloiie, its meaning might have been doubtful, though, when 
applied to a bill of exchange or ordinary promissory note, it would-probably be 
generally understood to mean, to sell or discount, and not to pledge it. Here 
it does not stand alone, and looking at the -words witli which it is coupled, their 
Lordships are of opinion that it cannot have the effect which the appellant gives 
to it, and for the same reason, “ dispose of '’ cannot have that effect/’ A further 
examples of this rule as to the strict construction of formal documents is to 
be found in In re Cunningham and Gonvpamjy Simpson'claim previously^’ - 

;>eferredTo/:,. V. V.,^ ^ : ' 

''‘Z 

» I. L. 11., Wcalo., 901, a. c. L. 11., 9 App. Oaa., 501. -i .' '.'■''‘ ‘y;,' 

»Moo, I. A. l, 

^ L. K., 36 CU. Dc, 533. See also ajs to deeds Doe v. Martin, 4 East., (80) 
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iseveral persoBm or tliiaga^ ovi^eace iaoiay fee stewing 

. wMci pf tho« 5 e perBO!iia or things it was mteiided ,: w-lien 

the lkQguag€ applies partly to one set e^^ting. facts ancl partly to 

anather, but tte whole of it does not apply correctly to either, evid^snce may,, 
IIj ;3)© giircD to, stew to which of the two it, meant to ap.pj,y.? And , with 
^^referonce to the use of techTiical words in any dociiTneiit, evidence niay 
be given to show the meaning of illegible or cpiii;p^oidy 
, ■ rf foroi|piv obsolete, teblmical, loced and provincial expres^ons, of atoeevmtions , 
and of words used in a peculiar sense^^ = ' 


X872j fi. 98. 


* Act I el! 1872, s, 97. 


• 4 . 1 ^ I of 1872, 9 . 98. 
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MOTUBE VIT. 


RIGHTkS of the agent against his principal. 

PARTI. EIGHT TO COMMISSION. 

PART II. . RIGHT TO A LIEN. 

Part I.-^Commission how' fixed—By agroemenfe or itsage—If gratuifcon? agent no right—So if 
agreement repels the right—When dne^Whon binding contract is made—Examples—Tho 
basiaess mnab bo efiocted thron|^h instrumentality of agent—Whore agent has brought 
the parties together he may be-ontitled although completion of actual bnsiness not brought 
about by him—If contract completed practically constitutes Coiitmot^ entitled—But 
transaction most bo legal—Not payable where agent misconducts business—Wliero agent 
puts himself in a position in which he might bo tempted to act corruptly—Where possible 
to sever contract may be entitled to partial commission—Eevocation befoi’e completion of 
business—When entitled to compensation for revocation —Agent as consignee for sale 
when entitled—Bevocatiou of authority whore employment is qualified^ effect of—Where 
business is prevented by principal—Commission payable subject to approval of title— 
FulHIment of contract consjlrued by u«agd of trade—Lien for commission. 

Part II.—trien, what it is—Particular or General—Right given by Statute—Right to general 
lion—This right not absolulo—Banker’s Hem—Factors lion—^^Wharfinger’s Hen*^Attorney’s 
lien—Pnority of attorney’s lien—Policy brokers Hon—Particular lieu—Manner in which Hen 
is acquired—Possession is necessary—As to what claims the right exists—NoHeh for offtcious 
services—It must be for a. debt due from the person for whom'agent acts—Exception- 
Under what circumstances right is divested—Not revived by rejfarnpfeipn of possession— 
Exception'^Right lo.st when debt on which it is claimed is satisfied—Not lost by goods 
being warehoused—Lost by misconduot—Whether lost by taking secarity—Not lost by 
sot off—Wh^’Q agent proves in insolvency—May be lost by act of party claiming it— 
Property detained as, lien cannot be sold—Maritime lion. 

Eight to Commission.“~The remuneration given to an agent is usually 
ca]lod “commission,’^ the amount of which is either fixed by express agreement 
between the principal and the agent, or where no sneh agreement exists, is 
determined by the usage of trade in siinilar oases.^ An express aiTange- 
ment would, however, of course override a usage of trade.^ Wl\ere there 
is no eonti’act and no usage, it has been held that no commission is recover¬ 
able,^ unless the work is completedA The agent has a right to his commission, 

* Eicke V. Meyer, 3 Camp., 412. Cohen v. Paget, 4 Camp., 96, - Roberts v. Jackson, 2 

Stark., 225. Chapman v. De Tastet, 2 Stark., 204. 

* Bower v. Jones, 8 Bing., 65. 

* Taylor v, Brewer, 1 M, & S,, 290. Hall v. Gmmey, 2 C. K., 644. - 

Ind, Contr. Act, s. 219. 
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.■ imloss Ke a mere gratiiitcms:ageBt,or tvriJe^B ti^i;iiideiBtaudiT 3 g Between ihe parties 
repels siicTi a Thn« where a person perforaied woi^ for n committee under 

a resolution entered into by. them that any service to be rendered by him should. 
betaken into considerafcion and snob reinunei^tion be made as i^hould be 
deemed right,” it was held that^ ,no action Avould,lie to recover a recompense for 
his work, the resolution importing that the committee were to judge whether 
any lomuneratitm was due;* ; CommissiQn usually consists of a . percentage upon 
the actual amiraiit of the valuja^.ol tlie business done,'or nppn the value of the 
goods sold or bought, or upon thie value of 'the £i?eight of a ship chartered, and 
is usually paid by the sellor of the goods or by the charterer of the ship.® 
Where tlioi*© is4i contract on the part of the agent to undertake to guarantee 
the fulfilmmit of the contract, or the payment of the goods sold, the commis¬ 
sion is whad is called del credere,” and; for this undertaking the amount of 
commisaioh is usually somewhat higher than the nsual rate of commission given 
in other cases. ; ■-r.; '■ 

Commission when due. —^In the absent?© of any special contract to the 
contrary, an agent’s commission does not become - due until the work on which 
he is employed is eompleti^l.* The completion of the agent’s work, generally 
s-p€akti]g, twkes place on hia making a binding contract between the ptirties; 
thuB in V. a binding bai‘gaiTi had been procured by a 

commission, a^t, and; a4^€^ptQd the party emptoying him to procure ordeiT, 
the a^ent was held entitled to his eommissioii even though the,principal through 
inability failed to sttpply y\e gotnls contracted for. So in Bnsidn v, Iiamkis$ei/i> 
8cal^ the bi-oker was held entitlett to hi^ comniissioB after completing a contract, 
although the defendaut I'ofused to carry it out, but secretly sold to the intend¬ 
ing purchaser behind the back of the broker. So in (h-^:en v. Lucas'^ when the de¬ 
fendant employed the plaintiff to pzac?4r<3 a loan on certain leasehold property 
agreeing to pa^ commission upon the amount procured, the ph.intiffs entered into 
.negotiation with certain persons whoa^eedto advance the money subject to the 
title of the property proxdng satisfactory, it s\rbseqoentlyturn<xl out tha t the lease 
prevented the propasing lenders from adyancing the mo le}^. The plaintife then 
sued the defendant for commission, the bold that lie was entitled to his re¬ 

in uneration, having done all he was bound to do ; on appeal the Lord Chancelior 

* Sicker. Mej/ery a Oiccip.,.;4|2. EoiwU v. Jacksony 2 Stark., 225. 

“ rayioT* V. i/rev'cr, T^M. S.j 290. ■ 

^ liovi’a Merc. Law, p. 1G5» , 

♦ Ind. Gontr. Act, s. 219. Hammond j. Hollidayy 1 C. & P., 384 Ma'sster v. Atkinsy 1 

Marsh., 76 ; 5, Taun.L',^.88jt. , 

♦ 8C. B. N. S., 603. ■■ 

• 23 W. R., 146. 

» 81 L. T., 731. On appeal, 33 L. T., 684. 
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said, “ It appears to mo that the plaiiitiffs luwlcioTie everythiag* wMcpgeata in this 
h rad of work are bound fcb do, and it would be f oroiu g their Habit ity, if they were to 
bo iiGldliahu) for what happened after. If the oontraot afterwards’ were to go off 
from the capi'ice of the lender, or from the infirmity of the t'ltle, it amtild he 
immaterialto the plaintiffs, and that appears to b.te the ttndersts'j.dmg of the 
persons thfpnsel^es.” Bramwell B construed the word “procm-e” in the 
contract, as to procure a lender and not toproouTO tfcemoncsy.^ 

Jj-roioatt} where the defendant contracted with the plaintiff as follows: In the, 

event of your proenring me the sn'm of ;£3,d00 or such other £i<s I snail accept, 
I evgreo to pay yoa a cOinmission of per cent, on any money repdiyed,’’ 
The plaintiff procured a person willing to lend J:!,623 if the d ofondant shewed 
a sufficient title to his security. The deiendant aGcoptod the <rffer, bat failed 
to show a salBcient titie. Tlio negotiations went off, and no moiiey was in fact 
received hy the d efomdant. The plaiTitif alaimed liiB commission. Bpamw ell L. J. 
said; “Now tho current of modern opinion is to the effect that ’fchoso who 
bargain to receive commission for introcluctions have a right to that ppmmission 
^aseoon .as they have comp]eted theh' portion of the bargain, irreapeetive of 
■' .•What -may take place Bnbse’inently between the parties iiitrodnced Even 
:if the imle that the agent is entitled to a compiission when ho has dope his part, 
wiiatevor may happen subsequently to prevent his work hq-ving effect, i.s con¬ 
fined to the case where the failure has arisen through the default of the 
employer, the defendant will not profit, for he has given no evidenco of tho^ 

default being in any ere but himself.” 

The businesa must he effected tbiQUgh the instrumentality of the 

agent-r—The business must, however, be effected throngl'i tbe infstriimentality 
■ of the agent.' Thus in an action to recover commission for the prqeuping of a 

loan, it is not enough to prove that the loan has indirectly, as a remote and 
casual conseqamice resulted from the intorventipn of the party who sups, hnfr 
it must be proved that the loan was ohtained by moans of his agency or by 
means of some sub-agent of his, fronr the parties to whom he applied. And if 
fdl that appears is that the party to w'hom he introduced tho subject, doclining 
the proposal, mentioned it to a third party, who, not a.t hia suggt®^^^^ 

his own more motion knowing nothing of the plaintiff, negotiated the loan on hiq 

ov-n account with tho party sued, the commissimi is not diio.® But where the 
agent has by acts , or Words brought the contracting paities together, ho may 
be entitled to commission altliougli the completion of tliq actual Imdness, of tho 
. agency be not brought about by him.; as irx Orem y. Bartlett,^ where an auc- 
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» 48L. J. .Kk., 32. 

* Antroh'its v Wickfii^Sy 4 F, & F.. 
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14 C. B. N. S , G81. See also Betmigtield y. Kj^nasfon} 82 L, T, ?», 81. 
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tioTiecf a,Tid esta te agent was einployed to sell an estate under an agreement by : /.:, ) 
which lie was t/Q receive a coixmuasion of 2 |p 0 ivcent, the estate bn ' 

sold/^ and *4n cane the estate slionid not be sold” ho was to be paid 25£ as 
compensation fotv his tronblo. put i:ip for sale but failed to, 

fjel] ; a pe3:soTi named Hyde who attended at the atictioii in conseqiience of the 
adveitismcnts, but who did not bid^ obtained ixojn tlm .auctioneer tho name of ; 'vv,1 


the owner of the p 

propeity for i£2,50d. IVevioiisly to the sale being effected the owner, 
defendaiatv had written to the plaintiff withdrawing his a^ithority to sell. Erlq 


, and after comraunicating’ v ith the owner, bonghi. the 
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C. J., said :“‘‘ Tho xfuestion whether or not an agent is entitled to commis 
on a sale of prox->erty has i’ox>eatedly been litigated ; and it has xisnally been 
decided that if the relation o:” buyer and seller is really brought about by the 
act of the aghnt/he is entitled to commission, altl^ough the actual sale has not 
been effected by Idm. I think, the sale heu’e having been brought about 
through the ■x>lainti^f^s inbi’odiiction, the plaintiff is entitled to the stipulated 
remaueration.” As to the efe<d'of this case iipon a case of a house agent, see 
OitHis Y, Nixon.^ So in Br(xy Y. Chan<^hr^ the plaintiff a surveyor and 
agent enteiud into an agreemeiit )vith the defendant, ux>on, a/mongst oilier terms, ; 

... that if the plaintiff .should continue for 2| yeai’s to discharge efficiently his y" 

duties as survey or, he w^as to bo allowed a conimiBsIon, besides his salary, of ; 
£5 per cent, on the rent of any hmiBe lot by him for the first year of tho ten* 
fujcy. The plaintiff was dismisj^d fx'om the defendani^s service for an alleged | 
hreaoh .of cne of the conditions of this agreemont ; the plamtiff sued for wrong* 
fill dismiBsal and for comoiission which, ho alleged ho was entitled to for 
letting houses, the evidence on this point was, that one King was an tho vi zed 
: fjomake contracts and to receive money on the part of the dcfeadaiit, and that ho 
had in .fact let the houses and received the commission for so doing; but tho 
plaintiff claimed to be cmtitled to this commission also under thh agreement, 
inasmuch as the j.>aHies 7zud co?ue io Axm m tlic first instance, and lie had 
referred them to King. The Court found that he was entitled to his 

And in iVilkinson y* Alston^ defendant having shijxs for sale employed 

plaintiff to obtain purchasers^ agreeing to pay a commission if the plaintiff should 
be the means of introducing a purchaser. In February 187G, tho plaintiff in* 
trodueed a person who hjul been recommended to buy one of the plaintiffs ships 
by A, and the defendauFs agreed that if this resulted in a sale, the plaintiff and 
A should share the commission. No salo resulted, but in March A mentioned \ 
the defendant's same vessel to B, who chanced to call upon hbn in reference to 
a ship of another owner. The plaintiff hearing of this, inforiaod the defendant 
of B’s call, and suggested his seeing B on the subject. The defendant did 

* 2i h. T. N. S , 7^jS. ■ : * 18 0. B,, 718. 
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iiofching in the matter, and B. had at that time no intentiou of pnreha^Jtig the 
defendant’s ship, and made no.oommnnic'atioy about it to any one. The defen¬ 
dant then told the plaintiff that it was ’no use doing anyj;hing until fhe^ 

returned home, and the plaintiff thenceforth, took no steps to find a purchaser. 

' A. howovoJ-* tn Api’il, again reminded B of the vesselj but B took no notice of 
his letters, ancl neither the plaintiff, nor the defendant were aWare of A’s having 
: written. In May B wrote as broker direct to the defendant in re|erehce to the 
vessel, and after some negotiation, on the iSth Jniie disclosed the name of the 
' principal for whom he was acting, and the sale was effected. The plaintiff on 
' hearing of tins, clauned his commission on the ^onnd that the pm-ohaser had 
been introduced through the meclinm of his original negotiation with A. The jury 
fouiid, that the, plaintiff was authorized to find a buyer for the defendaat’.s: vessel, 
and second, that B, was induced to enter upon the negotiation for the purchase by 
the iiiformationhe received from A, )u;W that the plaintiff was entitled to his 
commission. In lilaolcwell md Vm^any r. Jones^ a cliarterparty was made between 
Ilaviside and Company the freighter and the defendants, the owhers of a certain 
ship, and provided, amongst other matters, that the owners should: i raploy at the 
ports of discharge theconsigneeuomiuatedby the freighters to ti’ansact the ship s 
business there inwards and outwards on the customary teims, not exceeding 
2|% on account of freight payable inwmrds, aM 5°/o outwards. The freighters 
■: nraiinatecV the plaintiffs to trapBact the Imsiness of the ship at Bombay a port 
of discharge, with the knowledgitPand consent of the master of the ship, and the 
plaintiffs accepted and acted under such nomination and Collected the freight 
' tliere payable on the ontwai-d voyage. About a fortnight after the anival of 
. the ship in, Bombay, the Captain informed the plainiii:^a, that his ship had 
already been chartered in England,. and showed them a cliarterparty, which 
. provided that the ship should proceed tb Bombay with cargo, and should then 
proceed to Akyah for orders to load either there or at Rangoon or Bassein, but 
" to load at one of such ports only, and then to pnxieed to Cork or Falmouth for 
- orders as to the port of discharge. The plaintiffs claimed five per cent, com- 
i' mission on'the freight to be earned under this latter charterparty. Greoh J., 

■ after determining that the plaintiffs had a 3.'ight to sue notwithstanding that 

they were not named as parties to the contract, held that the plaintiffs were ready 
and willing to have procured homeward freight for the vessel, and that the plain¬ 
tiffs were entitled to commission on the freight earned under the second charter- 
party. So m Bayleyv.Gkadtmck,^ which was an action for commission upon the sale 
of a ship. The right to commission depended upon the following letter written by 
Chadwick to Bayley who was actioneer, “ In case the ship is not sold by auction, 
she is forthwith to reverb to the custody of the owners for private sale; but in 




» 7 Bom H. 0., (O. O. J.), 144. 


» 39 h. T., 429. 




case a sabsequeut sale bo effected to any person or firm, introduced by you, or 
led to make sucb offer in consequence of your mention or publication for auction 
purposes, you ax’© entitled to tbe same one per cent, commission on such sale/* 
The ship was not sold by auction, but afterwards P. (haying been present at a 
conversation which led h im to believe that one Sugden would purchase the ship), 
wrote to the plaintiff noting that ho had the ship in his hands to inquiio 
the pnce, P then communicated with. Sugden, who ultimately became the 
pui’chaser, but not through the agency of P ; keM ih^/t there was evidence to go 
to the jury that the sale was effected in consequence of the plaintiff’s mention or 
publication within the agreement, and that the plaintiff was entitled to the 
commission. So in v. where the plaintiff a house agent wast 

instnicted by the defendant to offer a leasehold house for sale, for which he was 
to receive a commiasion of 2| per cent, on the amount of praemium if ho 
found a purchasei*, but one guinea only for his trouble if the premises were sold 
‘‘ wi%qT'‘it his intervention,” The particxilars were entered in the plaintiff’s book’^j, 
and they gave a few cards to view. One Upton who had observed on passing 
that the hoxise was to let, subsequently called at the plaintiff’s office and obtained 
for him a card to view th^ premises on which was stated the praemium and 
other particulars. Up top went to the house a few days afterwards but considered 
the price asked too high. Subsequently Upton renewed his negotiation with a 
friend of the defendant’s and ultimately became the p\u*chaser of the house. 
The plaintiff sued to receive his commission oft the purchase. At the trial the 
Judge asked Upton the following question :—“ Would you, if you had not gone 
to the plaiutiff’s office and got the card, have purchased the house ? ” The 
answer was, “ I should think not,” held that independently of the answer given 
to this question (>viiich was thought to bo admissable), there was evidence to 
sustain a verdict fox^ the plaintiff. But iu Tribe r. Tayl<yr^^ the defendant 
wrote to the plaintiff offering a commission of 5% if the plaintiff would intro* 
duce a purchaser fox* certain promises and works, or introduce capital which the 
defendant should accept; the plaintiff succeeded in introducing one Wood to 
the defendant, who advanced him by way of loan a sum of £10,000, upon which 
the plaintiff received the agreed commission. Subsequently the defendant and 
Wood entered into an agreement for a paitoership, on which occasion Wood made 
a further advance of £4,000 by way of capital to the business. The plaintiff 
claimed commission on the sum of £4,000, as being capital introduced by him 
and accepted by the defendant. It was admitted at the trial that the advanco 
. of £4,000 was not contemplated at the time of the advanco of the £10,000, but 
that the £4,000 was advanced in consequence of the negotiation for a partner¬ 
ship. Lord Coleridge, held that the true effect of the admission was, that the 

» L R., 9 0. P., 139. a L. R., 1 0. P.. 505. 
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advniice of iho £4/)00 wag not the congeqneiice clirectlr or indjreotl}^, of the iicgo- 
tdationi; refeiTod m in tlio offer of the defend^mt, 0 Jid tlierefoi e that the plaintiff 
■iVaB not entitled to commission on the £4^000* So in Immley t. NicJk}Udny^ whei*d. 
the plaintiff was inatractecl by the defendant to sell an estate which was divider! 
into two lots, one of which was sold to one Armitage in October 1881, and fot^ 
which the plaintiff received his commission. At this time Arhiitago wa^ 
unwilling to purchase the other lot, thongh the plaintiff Btili hoped he would do 
80 . In Apiil 188^, tho defendant's solicitor wrote to the plaintiff withclra'wiiig 
tho authority to sell that portion of the property. The plaintiff replied, saying, 
ho had withdrawn tho |)roporty from his books, but intimated tlvat in the event 
of Armibage, then or at any future time becoming the purchaser, lie would claim 
commission on tlie anlotmt reaUr^Gcb To this, the defeiidant’s solicitor declined 
to assent. In 1884 tho defendant immwed negotiation with Arrnitage for tho 
remainder of the property, and it "'was sold to the latter for i€ 19,000; The 
plaintiff demanded commission and on refusal Btied. At the trial, xYrmitago 
Bwore that until long after the revocation of the plaintiff's authority to sell, he 
had no irtention to buy that portion oi the property^ AeZd that tile idiimate sale 
was not due to any mtrodnetion of the plaintiff, and that he eonld not therefore 
re(‘-ovor. Here, however, the question of revocation aiises, and it appears donbt- 
fril whether after revocation save in the instance of a sale of goods, the agent 
could recover more than compemation under ss. 205 and 200 of the Contract 
Act. 

But commissioii can only be claimed by a house agent if the renting is 
the proximate consequence of the agent's a,ct--hiOiirMs y. 
on whicli the plaintiff a, house agent usuall^^ acted, as shown by his pmited card,,, 
were, “ Upon letting furnished houses on rent for, any peiiod, £5 per cent, 
on tho ffret five hundred pounds, 21 per cent. from. £500 to £1,000; 1 per cent, 
on all above £l,000 pel* annum. Upon unfurnished houses £5 per cent, upon 
one year’s imt, and upon the arnonat ot any p.raemium ”; tho defendant called 
on the plaintiff before employir g him to let his bouse, and the plaintiff’s manager 
showed him the card 1 ) 0101*0 mentioned, toAvhich the defendant too.k nd objec¬ 
tion. After advertising for some time, the plaintiff introduced one Mr. I'ielden 
to tho defendant, and held several inteiwieW^s with the parties subsequent to the 
introduction. Subsequently the plaintiff received from t.he defendant a letter 
informing him that he had let his house to Fielden on the following terms:— 

< “from 1st July 1870, three hundred guineas ; or 350 guineas if taken on to 1st 
of May, Mr. Fieldcn to have the option of taking the house dii for another year 
for 470 guineas.” In the agreement snbsequcntiy drawn up, there was no men¬ 
tion of the Option of taking the house on for another year at all. Before the 
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ontl of the uine months’ tenancy, the defendant and Pielden, through the inter¬ 
vention of another house ngent. and without any coTniUnniciitiQn to the plaintiff 
agi’eed |or another year’s occupation from the Isfc of April for four hundred and 
fffty guineas- The plaintiff was paid commission for the first nine monthB, and 
brought an action to recover his commission upon the rent of the following year ; 
at the trial a custom was piwed that a house ageiit received commission iipou 
the r’snt of a fuimishod house from, year to year so long as the tenant to \jhom 
be let occupied the house—that a house agent could claim CAmmisdon only on 
reni obtotned as aprocciwxts oonseyuence of his emtj that this is to be generally^ 
ascertained from the agreement he has himi^elf prepared: that an option to take 
on a house, is not exercised if the ton^^ncy be continued upon an agreement for 
a different I'ent obtained through the intervention of another house agent; that 
a trade custom under such circumstances was iiTatioual and bad :-r*-and that* tho 
plaintiff’s suit must fail. ' 

Effect of Green V. Bartlett.—f he effect of Oreen v. Bartlett,^ before cited, > 
on a ofu^e of this kind is merely to make a landlord liable when no agreement 
is made by the agent, hut when the lan<ilord makes an agreement with a person 
whom the agent introduces for that purpose, the agreement then entered into 
is substituted for that which the %gent would othexuviae have made.* And where 
the agent has brought the contracting parties together it has been held in a 
special case, that if the contract completed by him practically cond'tf't^lcs \\\e 
contract which lie was authorized to bring aboiit, he is entitled to coiuinission. 
Thus iix y. Knpwlesy the defendant instructed the plaintiff a surveyoi* to 

sell an estate and agreed to give him £50 if he obtained a purchaser at £2,000, 
The defendant subse4aently raised his price to £3,000, The plaintiff {ntroduced 
to the defendant a person who took a lease for 1,000 years at £150 a year, with 
the option of purchasing for £3,000 within twenty yeai^s. Cockburu C. J., 
saidI agree that if a creditor obtains a purchaser without anything being 
done by the agent whom he employed for that purpose, the agent cannot recover 
commission: but 1 pixiceed on this giouiid, that the facta of the case practically 
constituted a purchase.” So also in Harris v. Petherick,^ the defendants agreed 
with the plaintiff to remunerate him in the event of thexr taking into partnei*- 
ship” one Mowat, introduced by the plaintiff. The defendants afterwards 
entered into a wrntten agreement with Mowat by which it was agreed that they 
should enter into partnership as from a specified future day, when a formal 
deed of partnership should be executed caiTying out the terms of the agreement. 
The agreement recognized and adopted the agreement between the plaintiff ivnd 
the defendants which was by letter. No partnership was, however, ever as a 
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* Per Wille» J., Curtin v. 24 L. T. X. S., 708. 


8 30 L. T., 490. 
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matter of fact enterecl into between Mowat and tb© dofenclants, held that tbore 
was eridenco of a '^‘ taking into partnereliip vvitliin the terms of the agroetaent 
between the plamtiffi and the defendants, so as to, entitle the plaintiff to com- 

■ ''mission.^' , • ■ :fefe 

The transaction for which commission is payable must be legal.— 

It has been held that where the ti’an3act\on is illegal the agent is entitled 
to no remuneration.^ -But this rule is said not to apply whera the contract is not 
in itaelf illegal, althongh it may become so by the conduct of one of the parties.^ 
Commission not payable where agent misconducts the business.— 
li the agent has been guilty of misconduct in the buBiiiess of the agency, ho is 
not entitled to any ronmneration in respect of that part of the business which 
he has miscond acted.® Thus in Hhwondl v. the broker 

carried out his duties in such a manner that no benefit resulted from them, it 
was held that he was not entitled to his coiainissiou or feeveii a compensation 
for his tronble. In Ihtnfi y. Iloldmff^^ the plaintiff a broker purchased goods 
on account of the dofendant at a month’s credit and after paving certain duties 
thereon, forwarded them to the defendant consigned to his own order. The 
seller applied to the broker to stop the goods as he believed the defendant not to 
be in a position to pay for them. Thcrbroker fchertvupou ga^^ instructions that 
the g’oods should not be delivered to the defendant except on payoieiit of the 
price, and anvanged matters so that tlie goods wove not deUverod to the defendant 
until the expiry of tlie month’s credit, the defendant refused to take delivery, and 
the plaintiffs sold the goods to others ; in a/.suit by the broker against the defen-, 
dant to recover his commission and the duties paid hj him, Md that he was ciot 
entitled to recover either price, duties, or commission. InDalfon v. Irvin,^ tho 
defendant employed the plaintiff a ship-bi*oker to ohtaih a chartorpmdy for 
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one of liis vessels to Jamaica. When the charterparty was drawn up, it ap¬ 
peared that the plamtifi! had inserted one guinea per ton as the rate of freight 
for logwood. The defendant on divscoverihg this refused to sign the charter- 
party, and told the plaintiff that the freight for logwood ought to have beeii 
5 guineas, (md that unless it was altered to that sura, ha would he off the Kargain. 
The matter was not arranged and the bargain eventually went off. The plain¬ 
tiff had had hills printed and had incurred other* expense ; and it appeared that 
the defendant had desired liira to use all expedition in the matter, The plaintiff 
sued for his cominission, held that he was not entitled to his cothinissioh* It 
does not, however, appear in the case as reported, that any stipulation as to th<i 
rate of freight was made previoufsly to the broker obtaining the charter. 
So in Gray v. Eaig} where the defendant ah agent for the sale of spirits on 
commission, had made profits by the sale of the plaintiff's goods, for which he had 
not given credit, and had also made profits by selling hie own spirits^ 
with those of his piuncipal, and had destroyed his books of account penuing 
liti<^tion. The Court ref used to allow, in the taking of accounts, commission 
whilhby the contract the agent would have been entitled to if his cohduct 
had been proper. So in Eenew v. JDa/oerell^ the plaintiff ah actioneerwas 
employed to sell a leasehold hoU‘^e for the defendant j the plaintiff advertised 
the house and made out a particular of the conditions of sale which was sub¬ 
mitted to the defendant, and of which he approved. This did not contain any 
proviso that the vendor was not to be called upon to show the title of his lessor. 
The lease was bought upon this particulai* by Lord Bolton who lodged a 
deposit, and called upon the auctioneer to show his lessor’s title. This was not' 
done. Lord Bolton therefore brought a suit to recover back his deposit; and 
succeeded in his action, and the deposit and costs were paid by the plaintiff, 
w^ho then brought a suit against the defendant to recover the amount of damages 
and costs paid by him, and also 2| per cent, commission on the sale. The defence 
taken was, that the plaintiff had acted negligently and was not entitled 
to recover, there being a constant usage amongst auotioneers to insert a 
proviso in the particulars, that a vendor shall not bo called upon to show 
the title of his landloi'd. Lord Elleuborough said“ Wbiere there is a special 
contract for a stipulated sum to be paid for the business done by the plaintiff, it 
has been usual to leave the defendant to hi.s cross action for any negligence he 
complains of. But where the plaintiff proceeds, as here, upon a quantum 
meruit^ I have no doubt that the just value of his services may be appre¬ 
ciated; and that if they are found to have been wholly* abortive, he is en¬ 
titled to no compensation. In the present case the plaintiff appears to have 
been guilty of gross negligence, and the defendant has suffered an injury in- 
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feteiad of dpi’iving any Benofifi from eraploj^mg him."I pay an auctionaor, 

m I <lo any other pvofes«ipnal man, for the exercise of ekill oa niy behalf, wliiob 
I dp xiot myself possess; and I ha-ve a right to the exoroiiMO of such skill 
as is ordmarily possessod by men of that proicaaion or business* If from his 
igr orance or carelessriess, lie leads me into tnisekiof, cannot ask lor recom¬ 
pense; although from a misplaced confidence, I followed Ins advice without 
remonstrance or 

“ Where the i^gent puts himself in a position in which he might 

tempted to act corruptly,-—And where the ageLit has not acted with actual 
misconduct, but bad eiitcu*ed into a contract in which he inight haye been in- 
duceJ to act coiTuptly and the consideratiQU for the contract itself was coiTupt, 
ho has been held to be entitled to no commission {ti Sa^rington y, 

Victoria Gramng , ^ wliera the defendants contracted to pay the 

'Iplaintifl: a, commission, foi/superintending repairr^ to bo exeented by them on 
(‘.ertaiB ships beloiiging to the Great Eastern Railway Company. And tho 
plaintiff at the time pf the contract w^as in a position of trust in relation to the 
^ Compony, having been employed by them as an enghiem'to acl^^ 
f them as to the repairs, mid the contract between the defendaiits and plakitiff 
i was made in considex.'ation of a promise that the plaintiff ivonld use hia iniinence 
"vyith the Railway Company to induce them to accept the defendant’s tender 
for repairs of the ship. It was, found that the contract, thotigli calcTiIated 
bi^B tlm nuiid of tho plalntk^^ in fact, done so, and that ho had not 

;, in consequence thereof given loss beuoficial advice to the Oompany as to the 
1^7 dofendant’s tender than he would otherwise have done; held, that the plaintilf 
could not niamtaiu an action for commission iinder the contract, on the ground 
that, even although the plaintiff had not been induced to set corruptly, the corw 
; sideiution for the contract Was corrupt. 

Where it is possible to sever Ihe parts of the contract he may be 
entitlccito parti^xl commissiou. —^If, however, that part of the business which 
the agent has mjaconduoted, can be severed from the rest of the work done by him, 
then in such case ho would bo entitled to ooniniissioii on so much of the business 
4}{V beexi properly carried out; thus where A employs B to i‘ecover a lac of 

' rupees fpr 0 and to lay it out in good seciipty. 13 recovers tho 100,000 and 
Ifiys out Rs. 90,000 on security which he ought to have known to be bad, where¬ 
by A looses Ks, 2,0Q0. B vvill ])© entitled to commission for recovering the lao 
of impees and for investing Rs. 90,000. But he is iiot ontitled to any commission 
for myesting Rs, 10,000 ^4 he must make good the lis. 2,000 to B.® 

^ b. R., Q, R. I)., ,54Q* also The^pjiaiet ^^wage 0<5, Y. Haiimonty b. R., 6 Oh P., S94, 
where the tnisteos were made to refund oommission. 

* Inch Cuntr Act, s, ^-20, iU, (a). ■ 






Effect of revocation before completion of work or act.— Where the 
authority of the . agent has been revofesd before ooinpletioh of the business of 
the ag*eney, and there is h sp'ecial contract between him and'his princi|)8jl ha to com¬ 
mission, his right to ohmmiasioti depends oh the terms of the contract. Thus 
in Simpson v.£amZi,l the plaintiffs who were clerical agents Were employed by the 
defendant to sell an adrowson uponfhe terms tha;t they should be paid comtuission 
at the rate of h per cent, upon tho pui-chaso money wAe» the cOTOfrocf heropfeted. 
And astho inirchase money was.likely to he largo, the plaintiffs agreed to foingo 
a claim of three guineas W'hich they ordinarily made for entering such property 
on their hooks, and for' the trouble of answering inquiries respecting it. The 
defendant subsequently reroked the, authority to sell, and sold the property 
himself, held that the act of the defendant Was not a Wrongful revocation, 
that the plaintiffs were not entitled tb recover Anything, as they l^ad not effected 
the sale, and there was no evidence of their having done more tha.tl was ordina¬ 
rily cohered .by the charge of thr|o gniheas which they had agreed to forego. 
Jervis 0.' J., saitl;-^“ I think there can be no doubt that the authority was 
revocable: hut that does not carry with it an absolute right on the part of the 
principal to revoke without reinstating thr agent where his position has been 
altered ; that w'ill depend upon the terms of the original employment, I take 
it to be admitted that it is hot cbmpetent to a principal to revoke the authority 
of an agent, withont paying for iahonr and exponso incurrod by him in the 
coni’seof the employment. The right of the agent to be re-imburscd depends 
upon the terms of the agreement. A general employment may cairy wit it a 
power of revocation on payment only of (ii compensation for what may have 
been done under it; but there also may be a qualified employment under which 
no payment shall be demandable if conntennahded. In the present case I think 
the evidence shewed that the employment was of that qualified^ character.” 
Under ss. 204 and 206 of the Contiuct, however, it appears that the agent would 
if no notice were given to him. of the revocation he entitled to compensatibri. But 
where there is no such special contract, and the authority of the agent is revoked ' 
.before completion of the hnsinoss of the agency, the agent (save in the case of 
an agent for the sale of goods consigned) will be entitled to Uo commission,® but 
at most tp a possible right to compensation.® Where, however’, the agent is em¬ 
ployed for the purpose of the sale of goods consigned to him, and his a ithority 
'is revoked before the business of the agency is completed, he will he, although 
tho whole of the goods consigned to him for sale may not have been sold, or 

' 8m,pBcn V. iamb, 17 0. B., 603; 25 L. J. C. P., 113; 2 Jnp. N, S., 81. See also IWiw v 
Haaley, U W. E. (Eng ), 4P6. 

• Ind. Confcr. Act, s. 219. 

“ Ind. Contr. Act, ss. 205, 206, 208. 




although the sale may not be actually complete, entitled to reoeiye commission 
proportionate to the extent of the serWces be has rendered and may enlWce his 
lien on the proceeds of sale therefor.^ If, however, the %Dhole sale is incom<^ 
plefe he will be entitled to no commission, althoxigh he would still have a Hen on 
the goods,® andmight he entitled to* compensation for the revocation if damaged 
therehj. In FrickeU Y. Badger the defendant employed the plaintiff to find a 
pimchasei for some land at a commission of on the pnrch^e-money if 

a sale was effected. The plaintiff found a pux’chaser, but the defendant I'efused 
to complete the sale; and rescinded the authority* The Court held the plaintiff 
was entitled to recover reasonable remuneration, and Willes J., considered that 
the proper measure of damages would be the entire amount of the commission. 
The case, however, was one which turned upon the special contract, as will ho 
seen from the fact that the learrfed Judge who tried the case directed the jury 
that the case depended upon the contract. 

Where there is a special contract and the business is prevented or 
internipted by the principal.~The agent is not entitled to prospective com¬ 
mission where the business is px^evented or interrupted by the principal. Thus 
where a person entered into an afleement with an Insurance Company to act; 
as their agent for five years, and to transact no business except for the Company, 
in consideration of which he was to receive a fixed salary, and also a commission 
of 107p on all business transacted. And before five years had. expired the 
Company was wound up, the^ agreement having been acted upon until the 
winding up, that the agent was not entitled to prove against the Company 
for the loss of his commission during the remainder of the five years> As to 
the effect on the contract of the withdrawal of an offer* made hy one of the 
contracting parties before ratification of the unauthorized acceptance of such 
offer by the agent of the other of such contracting parties see Bolton Bariners v. 
LamherL^ in Lara v. Billyh a clerical agent was employed to sell an advow- 
son for B, upon the terms contained in a circular, in which it w^as stipulated 
that the commission should become payable upon the adjustment of terras 
between the contracting parities in every instance in which any infoxunation had 
been derived at, or any particulars given by, or any communication whatso¬ 
ever had been made from the agent’s office, however, and by whomsoever the 
negotiation might have been conducted, and notwithstanding the business 

' Ind. Contr. Act, b. 219. ^ , 

* Ind. Oontr. Act, b. 221. 

• 1 0. B. K. S., 296. See also Oimn v. Bead, 3 F. & F., 220. 

♦ In re English and Scottish Marine Insurance .€o.f L. R., o Ch., 737> but eee Inchhald r. 

Westem Noilgen‘ 1 / Coffee Co., 17 0. B. N. S., 733. 

» L. E., 41 Ch. D., 296. 

« 16C. B. N. S.,46. 
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iniglit liftVO ; been subseqtifintly taken’ 0 )£E the agent’a books, or tho negotiation 
might have been concluded in coMequonce of cominunications previously made 
from other agencies, or on information otherwise derived^ or the pidnoipals 
might have made themselves liable to pay ooTnmission tO other agents ; it being 
further stipulated that no aocomraodation that might foe afforded should retard 
the payment of commission. A contract of sale Imving heeh arranged through 
these ageuts and duly executed, and the deposit paid^n the 4th October 1862, 
the residue of the purchase money being payable on the 31st December 1862 
AekZ, that the agent was entitled to his commission at all events on the 31at 
December, although the fill! purchase money, had not, for some unexplained 
reason, then been paid. In Alder v. Boyle} the plaintiff an agent negotiated 
forthe exchange of certain adVowsops between B and C, and B contracted 
to,j)ay the plaintiff £100 commissionr/' o^e-thij^d down, and the remaining 
two-thirds when the contract of conveyance m drawn out;” B’s abstract 
of title was delivfered to 0, but nothing further wpfl done in the matter, 
in consequence of C’s declining , to pi-oCeed with the? okchange. In an action 
for the recovery of the balance^ of the commission ; held that the agent could 
not recover, as the bvent had hdt happeiied for which the commission was 
to be paid. So fn Ball v. Price} the plaintiff a surveyor was retained by 
the defendant to negotiate with the Commissioners of Woods and Forests for 
the sale to them of certain premises belonging to the defendant, for which 
he was to receive a commission of 2 pei' cent. “ on the sum which might be 
obtained, either by private treaty, arbitration, or trial by jury.” Private 
treaty proving unavailing, a jury was empannelled, by whom the value of the 
propeity was attested ,at £4,000; but* in consequence of a defect in the 
defendant’s title, the money was not paid to him, but was placed in the hands 
of the Acootuitant-G-eneral to await the adjustraent of the diffepence. The 
surveyor was not previdpsly aware of this defect; held that he was nevertheless 
not entitled to his commission until the money awarded was actually received 
by the defendant. 

Oouunission payable, subject to approval of title by solicitor.— In 

Clark V. Food® the plaintiff’s claim was for commission on the sale of a piece of 
land, belonging to one Maxwell, by the defendant, one term of the conti-aot between 
the plaintiff and the defendant being, that the defendant should be paid £100 com¬ 
mission subject to Maxwell’s title being approved by the defendant’s solicitor. 
The defendant broke off the sale alleging that he had been deceived as to a certain 
road important to the enjoyment of the property, which was represented on the 
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■plan as existing, bat which hnd be§|^ at 6 ||ii^. Thb effect of 
'ittibh cif the tranaai^oh -ivas thfit tile ahStrahtretf title wasr^hVer Stnt to'te delfeff^' ' 
ij'aiit tor approved By i is solicitor: TBe defendant refused to j)ay the comimsrfon. 
J^orth J.; held that tile def@^dtiilt ifeaa to judgment on. th«j ^’onnd that ^ 

the i^brds in the cbhtrabt ’‘isiiBject to the title being appro.vod b^ my iplid 
imposed upon the the blblig^tidil of tendering the title to th 4 

.atid its Bein^' approvedirfjy.'his.'' wIlLcIi h^ not been. ddho-'v-Oh 
held that thb plaintiff could hot.'■siicceed Tf^dthoht piT>ving- :-.thttt the 
Sblicitor had abpi'ovect MaxwelVs title, or else that suci a iitlfe':W$l&^^ 
to^him as it \vfta imreasonahle for hriih to.di'fiapprove. - ■ ' ■ 'f ' - ^ 

FtafllmeAt of boiiti^t 'cohsttied bjr am understanding 

In Warde v. WtOed^ und^r tth agrecinent with 8 ^ 1 ^iArt;:^fitlb^ 

a cotnihii^on of 6 ^er 'ceiit. brj the het-fprocebde dE dry merchantable bil 
Reived by Skiart,' bttt Ite to' no coThmii|f^ 6 ii on “ Jway w^- djSAy ob 

nnmorch^table i^lm dlV’ that hiight Be received: he® that 
to no V^ommissioB in reispect of palm oil which w^ in the and^a^Tfctfiidiiig of the 
trade wet oil,’* though sttbU wetnfebs did hd^'render the oil lihtn^tchantable, 
but was ooinpensated for By ah ailowahco to Hie pmehmsore of frotn 14 to l 2 
per cent, on the price, " , ^ 

IdeM fbt OomniisMon.— And until payment of his retnunerattdn is made 
or is accbnntCd for, an agent has, in the absence of any coiitract to the feontraiy, 
a special lien on all moveable and immoveable property, papers at® goods belong¬ 
ing to bis prmcipai, which m^y have come to his hands in respect' of tho fetoinS^H 
of the agency.^ ■ . . 




VART II. THE AGEJSTTS BIGHT? TO tllfeSv 


iiien.—A furtlier right of the agent aa again^ the principal is a right to ; 
lien. A lien has bt^cii described by Lord BUeiiborough to Be the right in one 
man to retain that which is in his possession belonging to another until certain 
demands of the person who is so in possession ai« satisfied.^ It is either parti¬ 
cular 01 general.* A particular Een is the right to retain the thing itself in 
respect of which the claim arises and a general lien is a right to retain pro¬ 
perty not only for the demand specifically arising out of the property retained, but 
also for the general Balance of atxjounts in respect of dealings of the like nature 


' 1 C. B. tif* S., 8S. 

* Ind. Contr. Act, 221. 

* Hammmds v. Bardayy 2 Bast., 23&. 

'* HbityWon v. Mathews, 8 B. & P.^ 49,4. 

» RushfoHh V. Jfad/eZd, 7 Bast., 224, (229), Sel. N..P., 1361. 
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llIGIHX OF A.OAlNS’l HIS mKOTPAL. 

bejtweeB tii 0 part/i^s.^ TJiis latter lien ^^i^ep given be 

s.triciiy proved, a| its tendency is to prefer one creditor ^boye another.^ It may 
^ l^ere be noted that in India-the rj^ lien is exproBrly given by Statute ; i;ho 

sections of the enactpient relating thereto , being founded and based on the ruloB 
of law applicable to the right of lien in force in England. Thus in Engbund 
a particular lien exists cither by the Common law, or by express cop tact 
whilst a general Hen ip the absenco of a contract to |lie ooptra^y is claimed as 
arising fipin dealings in a particular trade, or line of biiBinoss in which the 
existence of a general lien has been judicially proved, and acknowledged; or 
upon express evidence being given that according to the established custom 
a general lion i /3 claimed and allovyed.* These rules of law, and the decisions 
thereon had been condensed and put into a statutory form in the Indian Con-, 
tract Act ; the English decision, tlierefore, so far as the origin of the right of 
lien is coiiceimed, are of no practical utility to ms in India; yet, they may, so 
far as the ultimate result of the paiticular cases is concerned., be very usefully, 
referred.to and used ,as throwing light on the subject of the right in this country. 

The right tp a general lien.--Bankers, factors, wharh^gers, attorneys o.f 
a High Court, and policy brokers, in the absence of a. contract to the contrary,^ 
liave a right to a general lien ovcf any goods bailed to them ; but no other 'per- 
8om have such a right, unless there is* an express contract to that efl.ect,'^ This 
latter paragraph appears to exclude a general lien being created on behalf pf 
other perhouB aucdi “ by usage of trade,^ as liens resulting from usage depend 
upon iwplied contracts* It is ti’ue that section one of the Contract Act cx-, 
prossly proyides that Bothing in the Act shall affect any usage or custom of 
trade not inconsistent" with the provisions of the .Act but do not the provisioiis,.;j||^ 
of section 171 appear to be inconsistent wth a light to a general lien by impli- 
cation ? The reference to, and use made of section one of the Contract Act in 
the caso-of McXJorhmdale'^ by Mr, Justice Wik.on, cannot, I think, be applied 
for all purposes to section 171, as that section was there applied merely for the 
purpose of pointing out that the provisions of section 171 were not inconsistc-ut 
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^ Paloy on Ag., 127. 

^ Debna/ravii Bose v, LeisJCi 2 Hyde, 267, (273), 

^ Whitaker on Lion, 13. 

^ Evans on Principal and Agent, 428. 

.* H3 to a special ooatracfc negativing general lien Bochr^* Gpurisserij 7 Jnr* N. S., 8I4' 
Bow y. I rchner, 11 Moo. P. C. 0., 21 (34). 

« lu'h Contr. Act, a. 171. In re The Bomlay Saw Mills Co. Ld,, t L. E., 13 Bom , 814, 
(322). 


m re Bonibay Saio Mills Co* Ld.^ I. h. E., 13 B^nn, 


’ See howeTor remarks of Scott J.j 
(321), ' 

• See Madhuh Chunder Borctmanick v, Bajcoofhkr Do^s, 14 B. L. E*, 76. 

• L li. E., 6 Cftlc., X. > ; 









^2^ ' THE LAW OF AOMOY 

with there heirtg a Custom for the disclxarge of a lien iu the case of aii attorney 
where the lieri was ereated hy Statute. And fiu’ther it appears that there is au¬ 
thority for the proposition that no lien can arise hy implication where the con¬ 
tract does not give one, at all events with respect to freight. In Stevenson v. 
BlaJceloohf^ Lord Ellenhorougli say s, ‘‘ Where there is an express antecedent con¬ 
tract hetweeii the parties, a Hen .which grows out of an implied contract does not 
arise.’ V So in Bt<^hey Y,lJixon^^ it m said, ‘‘Where parties, instead of trusting 
to the general rule of law with respect* to freight, have imtd^ a special contract 
for themselves for a payment which is not freight, it must do]f)end upon the 
terms of that contract whether a lieu does or does not exist, and that w hen 
the contract made gives no Hen, the law will not imply one by implication. 

The lien g*iren by s. 171 of the Contract Act is not an absolute lien. -- 

It was attempted in the case of McOorMndale,^ to argue that the effect of 

171 of the Contract Act was to give an absolute Hen. There one MoCor- 
kindale employed the film of Oit and Harris as his attoxmeys,, up to the 
23rd January 1880 the date of his death. On the 3rd February, Orr and Harris 
dissolved pai^tuership, and the buisneas was carried on under the h?i.me of HatTis 
and Company; the firm retained possession of McOorkindate’a papers ; on 19th 
February the Administrator-Ctoneral took oiit letters of administration to the estate 
of McCorkindale, and made repeated demands to the firm for delivery of these 
papers, agiwing to hold them gubject to the Imra’s lieu. Harris and Company 
refused to deliveitup the papers •wi-thout payment of their costs. An applica¬ 
tion was th^n made to the Couit to compel them to deliver up the papers. It 
was contended that the section made no pi’oyision for th^ discharge of a lien : 
]VIr. Justice Wilson as to this, said : “ Mi\ Apoar says, section 171 of the Con¬ 
tract Act gives the attorney an absolute lien, I do not think so, because the first 
section of the Act says, “ Nothing herein contained shall affect any usuage or 
custom of trade.*' It seems to me that no part of the English law is inconsistent 
with s. 171 of the Contract Act, and therefore, this case must be governed by the 
English authorities. The clear principle on which this case rests is, that 
while the relation of attorney and client exists, the client may continue to 
employ the attorney or change him. When he claims to do that, the attoiuey 
being willing to act, he cannot ' ask the attorooy to give up the papers with¬ 
out first satisfying the lien. The etttorney has his option, he may if he chooses 
go on acting for his client, or .if he chooses, to cease to act, then he must give up 
the papers. There is no doubt how this case would have been decided had Mc- 
Gorkindale been still alive. It is clear that the attorneys would have by their 
own act put it out of their power to act for him/^ His Lordship then on the au- 

^ 1 M. & S., 613. 

A 2 B & P., 321. 

• In thi matter of McGorkifidaUf I. h. 6 1. 
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thority of In re Mos^,^ held that fhe death of McCorkmdale did not alter the case, 
and that the Administrator was entitled to the papers. The right to a general 
lien may also as has been mentioned, be ci'eatod by express epnti^aot and it 
seems it may also in the same way he modified by extending, oonfining, or 
even by excluding its ordinaj'y operation.^ And even with out express words 
it may be ex;oluded, by the of the contract being inconsistent with 

the existence of such right.* So also if the contract stipulates that the 
payment for the Work done is to be paid for in a particular manner or out 
of a particular fund, the light of lien may be lost in consequence of the agree¬ 
ment being inconsistent with it,^ but it will not be bo if the terms of the 
special contract are not inconsistent with the right.^ There also a^^poars to 
be no reason why a particular Hen should not also be created by contract, aU 
though such contract is of course unnecessary, ali classes of agents possessing 
by Statute a right to a particular lien, and the cases above last cited/show, (they 
being for the most part cables in which the lieti was particular) that such a 
lien may by contract be modified by extending confining, and even excluding 
the right to its ordinary operation. 

Bankers' Lien.—A banker has a general lien for the balance of his 
account,^ and also a particular Hen on monies belonging to his principal in 
his hands for his commission and advances.® But not if there is an express con¬ 
tract to the contraiT- or circumstances pointing^to the fact that such lien is exclu- 
dedJ But his lien does not arise on securities deposited with him for a special 
piirpose, as where exchequer bills are placed in his hands to got interest, or to get’ 
them exchanged for .new bills.^® And he has no lien ojx muniments casually left 
with him after he has refused to advance money on them as a seouxnty.ii Nor 


> L. B., 2 Bq., 34.6, 

• Ind. Contr. Act, s. I7h See in re LlangemiecU Coal 6o.y W. N., (1887); 22, and Miles v. 

New Zealand Alford Estate Co., L. B., 33 Ch. D., 266. Bradford Bankmg Co, v, Brigge, 
L. E,, 12 App. Oas., 29, by articles of assocmfcion. 

• Owenson v. Morse^ 7 T. R., 64. 

• Jackson v, Cummings^ 5 M. W., 342. Forth v. 13 Q. B., 880. 

• Finnock v. ffarrisoii, 3 M. & W,, 632. 

• Chase v. JFestmore, 5 M. & S., 180. 

’ Ind. Contr. Act, s. 171. Davis v. BonA'ner^ 5 T, R,, 488. Jordaine y, Lefeiire, 1 Esp, 66 . 
Brandao v. Bai'uett, 12 Cl. & I’., 787) (806). 

® Jnd. Contr. Act, s. 221, In re European Banft, L. R., 8 Ch., 41. Leese y» Martin, L. R., 
17 Eq., 224. 

^ London Ghartei'ed Bank of Australia r. White, L. R., 4 App.. Cas., 413. Ind. Contr* Act, 
88.171,221. 

‘® Brandao v. Barnett, 12 01. & F., 787 5 3 C. B., 619. . Macnee Qorst, L. R., 4 Eq., 315, 
(326). 

Laoas t. Dornen, 7 Tuuut, 278. 
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he elaiia a j;;tineral lien ariBH^ oa^i o^;» -liflaeh .or 

by. agreemeptt hcli'lor .sptipiai 

with the cle^m' pf Ifpr Ayill ]he haTe 

larger ampaTit^::tl4Ui' tlio ’ppcpl^y. ^ 
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^pondiitous incoiiflistent 
;k lien for 

; although mm'o may be owibg;* 

^pej? oa his peparate accpniufe, jEbr » 
firm.® Hia lien will ,he ,afiecbpdj,-i 
nimn eecuriby of stock or sharei ieposif 

hp hafino notice or roMouablp'cp|n^!,to;h(jUeTS tWt. 
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;bsBliew-e, Ids . lien on the de|ioEi±. iS' OTi'ly'g^^''|^ * ■se 0 priiy^,||i 3 f;'i|^^^ 

.jMdajiCG d\to to, him at the-' period ■ p£ ■ noj^'' i^:''eoh6traccivo--']mj ^/ 'i.A?4. 
altho^li deeds ho deposited, with a ^a^ejr-by'^^ ppnitahio mQi*^^ , 

^p/1h appily to varicToe propoidiesl jtf-i^,.hc pp; .^^1: 

deposit and dealing the parties, that;a pprtii^, poly of .l^pse 
.intended as the ssmriiy, liis Ken extends no f^her thaai ; tha|’,|)pi!tion.;‘,.; 4^ 
he has no lien on hills paid in h)-the credit of a (msipmer for thp j>»rp<)S6 of 
coilccitioju., -which ’oil'.s are not dne, unless he diseouni pr npdsp adyances 
thereon;*^ As to the linn of an-airoy agent-acting lis a banker. Sep JSoffafryiie 
y. Cox.7 ,: ■■ '•■'.'.i■:■•■,, . ■■ . .;. 

FaK5t01*’3 Lien.— A factor Itaa-a lien on bis principprs .goods for the gehpi-;*! 
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TTav^fj V. Chniitia, 11 Beav., 546. 

* Locke r, Brescatt, 82 Btuv., 261. 

» Wylde y. Fadfordj 13 W. R. (Eng.), 38. 

® Qileif V. VeT-hiiiiff 9 East., 12. 

’ L. R., 17 Oh. D., (523). 

- Ind. Oontr. Act> s. 171. Godin v. Londmi Asiiurmce Go. 
Bametty 8'C, B., 619. Km^eir r. WUnom, Ambl., 262. 
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the 

dj^or, adduces haird Becai made h j A.tid wfem^e he agr^sf -hjf 

specfhif qUlifcr^ct jEoi* a paHiouidii].’ mode 6{ payment he d^s a^y \\dth M 
to Keiii^ mil hive ho iieh for a debt due from a person forhe ^ 
8Biiin{> gfbeds. #lieii he is aware of i speoial arrangement between hfe prinoips® . 
and the ^^ahfle^e tinder which the goods were to be takrii in part satisfaow, ' 
tton of a deinaaid which the latter had against tho former.^ liftn ;,he any , 

Iieh On property bdtbnging to his prmctpal for adTOnorOS or debts trhichia^Jbyuod ^^ 
before hishhjKrfed^ factor cottmienced ;^: nor Will Ms general lien attach ®St 
the goods of life fjome into hit^ octnal posscBsiou,^ khd this thongh- hii ^ 

hiay hare abeei)ted bills upon the steiigth of a consignment made t6 liirn. ■ Nor 
' mil an agent lO.jeb iii^ lien aS fafcfoy by reason of hi.*':: aoting under special instruop? . 
tioos fiorn the principal to sell goods^ ^sprth the possession of wlxich ho Jioa bee:^ .: 
efatriUt^, .at a.: t^x'ticular time and in tho principal’s name and .; m 

ilootf it has been held agent enti’iisted by h 

Conipan.y titen >midiTig up with goods for sale oh <^mmis8ion besides hi^ salary^ ' 
is entitled to a lien foi^ bills accepted, 

. y\ V9Tiarfingrei% Lien.-^ wharfinger has not only a Hen on goods depoyitod 
^ y ^ Iri'a warf fof* the money dae for the wharfage of those particular goods,® 

/, ; 'but has also a right to detein n-ny gobds^ papers and other propertj'', belonging ; 
'■ to hia prmcipai in liis h^ds for the balance of his geuoral aecount^^ and thit 
thoUgli part of his olaim. is burred.^^ Bat he has no right of lien upon goods 
which are hedi actually landed upon his wharf, although a vessel in wliidi the 
goods ai* 0 , bo fas,tened to the wharf and be imhmded*^® Tho raovefarf that a 
manufacturer has a wharf tip6n wliioh he receives goods brought to him by his 
custpemerS, doos not make him a wharfin^er^ gisrmg him the right to claimi a 
Ken for the genorai balance of his aceohTit.^® Nor will he be daprived of his 
Ken because the owner of the goods deposited with Kim has xtoted fraudulently 

^ Poiecrofli V. D&vcmshirej 2 Barr., 

* Oiipland V Stein, 8 T, R., 199- Zinck v. Walker, 2 Win. Bl., UU, 

* (Jowell V. Shripson, 16 Ves.> 2S0. Walke)' v, Birch, 6 T, K., 2i>8. 

^ 'Weymoitih v. .Boyer, 1 Ves., 416. 

‘ Honghi<jn v. Mathews, 3 B, & ?., 485. ^ 

® Kinloch v. Cmy, 3 T. R., 119, .783. See Man v. Shiijna^ 2 Easii,, 623. 

Ste^Bnn v. Biller, L. il, 25 Ch. 11., 31. 

* TT. Jf., (1?87), 180 j an appeal, 191. 

® Abti 221. Kaylor v. Mangles, 1 109. 

'• Ind. Oontr*. Act, I7l. Naylor v. Mangels, 1 Bap., 103. 

“ S^teara v. MarUy, 3 Bsp. 81. PAckardson v. Gof^s, 3 B. & P,, 124. 

Byeds v. Says, .4 T. R., 260. 

Ifi^ier ¥. Preen Co^ I Ti. R., 8 Calc., 812. 




THE TAW OF AGBNOT. 




towards third persons by infringing a trade-mark, and his lien in such case 
W'iil have priority over the owner’s lien for costs of the action for I’afringment, 
and he will be entitled to his costs when made aparty fo such suit, which should 
not be made dependent on the way his Counsel argue the case on his behalf.^ 
Attornies’ Iiien of.— An attorney of a High Court, in the absence of a con¬ 
tract to the contrary, has a lien for his genei^al balance of account on all papers 
and documents belonging to his client, which come to his hands in the course 
of his professian&^l employment.^ He has two kinds of lie^s. for his costs, one 
on the fund recovered, and the other on the papers in his hands ; his lien on the 
fund recovered is a particular lien only, and does not extend to any general 
balance duo to him for pi^ofessional services in other ca.ses.^ His lien is, how¬ 
ever, only commensurate Avith the right which his client has to the papers 
and if his client is bound to produce them to third parties so also is the attor¬ 
ney.^ He has no right to detain papers ■ against a remainderman, when they 
ha ve come to his, hands through the tenant for life.^ Ho has a lien for his 
costs on a judgment recovered by his fcUent;'^ but ho does not, acquire a lien for 
his costs upon thb documents of his client which came into his possession, not 
hi the character, of solicitor, hnt as mortgagee of his client’s Cvstate; nor will 
he acquire a lien for costs duo solely to himself, upon documents which came 
into the joint possession of his partner or partners, but he does not lose his 
lieu for such costs upon documents, which, having come into his own possess 
sion, are afterwards, continued in the possession of his partner or partners.* 
His lien on the fniits of a compromise, in a suit in Avhich ha is acting, is not 
extinguished by his taking socmntiea which turn out to ^bo worthless.® The 
Court, however, will not interfere, to set aside an azmaugement come to between 
a plaintiff and a defendant in a suit, in favor of an attorney, except where there has 
been fraud ^.^r collusion beWeen tlie parties.^^ But whei'e a case has been com¬ 
promised between a plaintiff and a defendant personally before delivery or pay¬ 
ment of the attorney’s bill, the defendant will not be liable to refund to the 

» Moet v.'P4c7ceringt L. R., 8 Oh. I), 372 overruling L. H., 6 Cli. D., 770. 

* Ind. Gontr. Act, s. 171. Stevenson v. Blakeloch^ 1 M. <fc S., 535. Ex-pdrU I^ishett^ 2 Soh, 

<«fcLef.,299, 

® Ind. Ooiitr. Act, ss, 171, 221. Pope v. Armstrong^ 3 Sm. Marsh., 244, cited in 2 Kent's 
Comm.|853. Devkabai v. Jefferson^ X. L. R., 10 Boir.., 253. 

^ Wakefield v. Newhen^ 6 Qf B*, 276. Hollis v. Claridge, 4 Taunt., 807. Pelly v. Wathen^ 
7 Hare, 351. 

* Fnrtong v. Howard, 2 Sch. & Lef., 115. • 

« Ba-partANisheU, 2 Soh., & Lef., 279. Daviek^r. Vernon, 6 Q. B., 443., (447). 

^ Mitchell ^.Oldfield, 4iT.K,12,Q, 

* Pelly V. Wedhen, 7 Hare. 361. 

® Hawes v. Lowndes, 3 0. B., 808, 829. 

Slater v. Mayor of Sunderland, 83 L. J. Q. B., 37. Brmsdon v. Allard, 2 Kl. & El., 19, 
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■pla&^SPsf 

■'tlie ■■0(3Mprt>'tltti8e^’%ot.'t^ 

■wiiei^ after,’li'O'taifte liia. .'H8.ti';fe>m‘ ■ ilie , ^plaiiri1[ri^S|^4<fcdi^ 

^ttemey,' the^ latter ■■■pay^'>;W^er’''the -iiobt «ndVca 3 l^,lH:);^.fe 
plaiiftffiE% attariiejr'o^^^ on deloriftfitit^R -attora^ 

athottiit '< 3 tf iiis Iten oa sncli d^Bfe and costel^. "Bat 

'J^/wmo#"and THe antliqrities "wonJd ;^ta^ 

if the money "is pa'H oyer befors notice ; -but which deci.^ions are said -ixi^Scas^^ 
te Gohfl proposition that where a A alid compromHe h 

he^iL efiitered'into under whichra'SEio of n>.oney> the fruit of the action, is comn 
to ilie plaintiff, the defendant oi* his solicitor, is not ot liheTtv, .aftov erprewe J 
notice-hy the plaintiff's Solicitor of his-olaini to a lien, to pay that sum over ‘tD | 
the pfaintiff in d^cgard or the noth’Je, Where the plaintiff has settled with, 
the- d^iidant,,.;^he'^r’^ult ^oi ' the liti.gution 'being ■'.douhtful, and "he has done:j^' 
without frat^:;'fr]^, pl&HitTff*s attorney is not entiMed to be x*ecouped by 
defeudftuti® 'He h ^s also^.a iion on sumB awarded to bis^cdieut on'an artitra- 
tion,^ BO also on mo hies levied in es^ecittion on behalf of Ms client.® An 
Httorney who cannot set ur> a.Hen for eosti-* as a reason for. 

not deliTermg-np papers xtecessary to^onahle his client to proceed/with pending 
matters in lffrgati6n‘te TFhicli they relate,® yet when he is^isohftt-ged by the 
olieut he may’eet'Up hisdi^ii,cm will not bo/compell^ ^to deiivor up to the 
client the papers on whii^h die elaijras his lien:^^ And w^here an^attoiney i^etuses 
to go On with a suit unless pro Ad oci with fimSs, and the ‘Client apj^oinia a fi^esh 
attiirn^, this will amount discharge by the atforncy; and'he will be bound 
to delivor over to the new attoimey the papers relating to the sxxit, on their 
iiudcrtaking to hold them, without prejudice to his lien.^^ But an attorney for 
truHteos of an e/jtate whicbi is under the administration of the Goit^, have not. 
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Matu/i^inee JJo^wce, 13 B. L. E., 110. 

’ Ometo<f V. Tff*Vt, I East, 464. 

* Gri;Kn v. Rf/les, 1 H. BL, 132. 

* In re Faith/ ii!- Rrujh*-m and S, C, Ru, Co,, b. IL, 6 Kq., 325, In re McOorkuidale h L. E., 

6 CoJc ,1. 

In re Fnithfnl, Brighton and S/C, Ry. Co.^ b. E., 6 Eq,, 325. 

*/Ed4in« V. b. It., 18 Eq., 440. 
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, afiei* their discharge, such &, lien for costs and money advanced hi the suit as 
^ j.’ enable them to refuse production of documeBts which are required by a . 

j ‘ Receiver appointed for the management of the estate,^ It appears doubtful 
illA|)y. whether his lien for his costs on a fund in Court is general', or is confined 
the costs of the particular suit His lien does not extend to debts which 
are not due to him in his profosaAonal chfiraoter.^ Nor has the solicitor for 


parties to an administration suit, on a change of attornies, any right 
liliV, assert a lion for costs on papers in his possession in snch way as to em- 









barrass the proceedings in the action, but on the contraiy be must produce 
them when they are required for the caiTjmg on of tlie suit.® And whexe in a. 
suit by a debenture holder against, a Company, the plaintiif in the course of the 
proceedings became bankrupt, and another debenture holder was substituted for 
him as plaintiif, and an order was luadc directing the solicitox' of the first plaintilf 
to deliver over all papers, etc., to the solicitor of the substi tuted plaintiff, the soli- 
of the first plaintiff Avill have no lien on the docuinenta entitling him to prio- 
.rity In respeqt of hi^^costs> Where an intending mortgagor instriidted a solicitor ^ 
to prepare a mortgage; and left the title deeds with him for that purpose ; who 
after preparation of the mortgage, held the mortgage as solicitor of the mort- 
^,gagee ; and the mortgagor filed a liquidation petition, and the trustee^ for , 
whom the same solicitor was aoting, sold the equity of redemption, and the ' 
purchase-money came to the hands of the solicitor, he was hold to have a lien * 

^ 'St 

i on iliQ deed against the mortgagor, and was entitled to retain out of the 
purchase-money, the amount of costs due t(i hiin from the mortgagor> But 
where certain mortgagees deposited with a solicitor for safe custody their mort- , 
gage deeds ; and the mortg igor afterwards instructed the same solicitoi' to sell • 
the property, and he employed an auctioneer for that purpose, the solicitor - 
preparing the particulars and conditions of sale; the sale turned out abor^ 
tive; and subsequently the mo^/gagor filed a liquidation petition, and the ; 
trustee contracted to sell the mortgNged property, it was held that the solicitor 
, had no lien bn the deeds as agf?inst the trustee in respect of his costs of the ‘ 
abortive sale.^ But a solicitor acting for both mortgagee and mortgagor in the 
preparation of a mortgage, thereby loses his lien on fcho title deeds, in liis posses. 
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V.' , 

'mm 










AIGKT OF A(;^ENX AOA/.N8T HIS PRtNCtPAIC*. 







*9' 


K 




-W& 


sion for ?osts due to him from the mortgagor, unless such lien is expressly 
reseiTod, even thoagh tlm may hare kno’V’^Ti that the solicitor had 

such a Hen as against th e Tuortgagor.l And where a client mortgaged certain 
propei'ty w])icb. was at the time subject to a first mortgage to his solicitor, 
who prepared the ixiortgage deed oo himself j and subsequently the mortgagor 
made a third mortgage to a:aothe:r person, ttio solicitor was held to have no lien 
on the mortgage deed for the costs of the preparation of the mortgage deed.* 
He has a right to retain as his own property letters addressed to him by his 
client, and copies' in his letter book of his own lei tors to his client, after the 
client has transferred the business to which shch letters relate to other, attor- 
nies.^ But he is not entitled to refuse to produce documents belonging to a 
bankrupt for the oxamin#ion of the trustee,bankruptcy, on the ground of 
his lien on such documents in respect of profes>sioi\al seiwices hefoi’e the hank* 
juptcy> Under the Companies Act, s/ 115 (Indian Comp. Act, a. 162) the 
solicitor of a Company may be compelled by the official liquidator in the wind 
ing up of the Company to prt cliice docmnients relating to the Company, without 
prejudice to his lien.^' W here a solicitor to a local board, with a 

salary, and ti arisacted both the legal and orainai^ business of the boated, 
whatever may bo his claim against the hoard for professional seiwlces, he may 
be compelled, being a servant of the board, to produce for the pui^pose of a 
suit by the hoard ail papers and documents belonging to the board ; but he will 
not be so compelled, as such ah order might prejudice his lien, before the trial, 
without a payment into Court is made of a sum sufficient to meet liis claim.® 
He has as town clerk a lien on papers of. the Corporation with respect to wffiicl) 
he htis clone work as attorney, but not on such as he holds merely as town 
clcrkA" ■' 'a ''/fA '-'f 

Meaning of expression “ lien on a judgment.'—In an ^ brought 
on an Irish judgment to wiiich the defendant pleaded a set off of a judgment 
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recovered by him against the plaintiif, and the plaintiff alleged that he was 


suing as trustee for his attorney who had incurred costs in obtaining the 


judgment and had a lieu upon it, the Court considered that the attorney 
did not stand in the relation of trustee to a cestui que trust, and that the 
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V/n re 8nelly L. R., 6 Oh. O.j 105. In re Mason and TayloTj L. R., TO Oh. D., 73^ But 
eee Macfarl&n r. Lister, L. R<, S7 Ch. D,, 83 in which in re Snell, was distinguishefl, 

^ V. jBdew, h. R., 10 Ch. B., 2^^^ 

* Inre Tn,eatcroft,lK K,, G Oh. D., 07. 

*' In re Toleman and England Ex‘parte Bramble, L. R., 13 Clu T)., 885. 

‘ In re SotUh Ei^sem Estmrg and lieclamatim Co., Ex-parte Vaine and Laytm, L. R., 4 Oh.i 
i-15. See also In re Capital Fire Insurance Association, L. R., 24 Ch. D., 408. 

• Newington Local Board V. Eldndge, L. R., 12 Ob. D., 340. 

" Ths Kiny r. Stanley, 5 A. ^ E,, 428. 
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'■ '/'ll'/!''’''/ 1' U 

’.v'ffi% tbmg, ^ ^ oy.oepl^ iipcm BOinetliin^^^^ of wbich, you liave pos8esBion^ The 


orTj question upoii it was: wl^ thr defet^ciaxit had a right to set off his 

judgment againat' tb.% plaintiff ; CoekhwTn,, G. .7,, saidThe at¬ 
torney haB no sucht licm for costs as toibe aide to. compel ttio p^ to bring 

the-aotion on his behalf, as trustee.for him. In truth ... ... there is no such 


m- 


3i; 


. ‘Ijy : m 3 tter is tlKmougbly; well cvxplained, in Chit. Jij'ch, Fr. pp, 139^ i40, (12,. B.d;), 
toat although we talk of am atioimey haying a lien upon a judgment it is 
, in fact only U: claim ox* right/ to a.# : iivtoiweiitiop of ■ the Coiud fou 

protoction, v/ium, ha.ring obtained jvidgxnent for bis clierjt, he duds there 
IS 'a, proba.bility of,, the client.depriving;him of his costs,. But thin is always.on 
notice to tho debtor. Judgment for the defendant J 

Lien cases of windiJig soli citor to a» official liquidator has no 

lien for his costs on the file of the proceedings in the windixig^up and the ch>GU- 
menta relating thereto>^ 4uti whore thtvdofexidant, a solicitor was employed by 
one O'Hagan (who w^as^a'director and a promoter of a limited Corapany then in 
liquidation,) with the privity of three otlier persons, thtbholders as nominee 
of O’Hagah. of certain shares in the Company, to lako proceediags in coiir 
nection wito the winding up. of the Company. And - O’Hagan deposited with 
the defendant the certificates of the shares, for the purpose of enabling him y 
to carry out his^toBtrn0ttons,^^^^^%^^ the- defendant received from the liquidator 
of; the Company certain chieGjuos ixi lespect of the shaies standing in the names 
of those I)erson^<. And in the meantime O’Hagan transferred to the plaintiffs 
his interest in the. shares, with notice of fFp lien the defendant 

thereon for his oosta ; and the defenda^ acting upon the retainer of the 
rdaintiffs, continued thq proceedings, and ultimately reccivtid from the liquida¬ 
tor several cheques payable to O^Hagaiv and the othern'throe person? rc- 
8poctiytdy,, it was held, in an action to recover those choques> that ti e defendant 
was entitled, as against the plaintiffo,, to a lien upon dmm for h^^ all 

the procoeclings aga,inst the Company, in xci^xect of the shares.^ 

Priority of lioru —An attorney is entitled, to enforce his lien on a sum in 
Court as against an attimhing creditoi* for all coats iucuvred up to the date 
of attachment, and after that date, the attaching creditor can claim payment 
before the attorney's claim is further i--ailsfied.^ So he will have prio.rity over 
claims for necessaries supplied after the institution of tlie action, but not oyer 
claims for necessaries supplied previously.^ 

", Lien of policy brokers.—A policy broker has a general lien on goods in his 
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^ Mercety, Graves^ L. L., 7 Q. J)., 491). 

* In re Union- Cement and Bri-jh Co., £a>‘-}?arte Btdhrook, h. B., 4Gh., 627: . 

• Gmercd ^harc Trmt Co. v. Chapman L. R., 1 Ch. Bi, 771. • '/fSjyll 

♦ Srtpramyan Set^i/ v. Harry Froo Mug, I. L. R., 14 Calc., 374. ^ 

• The Heinrich, 4,1 h. J. Ad., 68. Fig., ISO. ' 
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har^a^belpngmg.to.bis prjncipal tbe- assurQcl, ami also oxi-tb^ policy ;i be, also 
may retain Bioney peceiveS bw on such policy or goods for aclvance^, QQxn,- 
Buissipn aufi hig sexTices rendered,^ and in the absence of a, con tract to the con- 
tnary^ ^^35 retain goods, papex* and other pi’opei'ty of the pidncipal recei'ved by, 
hixn until the amount due to, him is paid.^ But if the, broker be employed. to 
insure by an agent,axid he ig awax’o of this, he w,iU have no geperal lien, but only 
a lien.upoxv the policy for his„commission arid the amount of the praetnium but 
if be be not aw are, 0^ the cTsisteace of any other principal but tlie agent or person ;;; , 

employing him, he \Yill have a Uen on the general balance of his ^ ' 

account'.^ The, only cjaegtiou a$ to the rotont ion of his lion on, the general balance ^ , 

in big Imnd^ is “ whethe|^he.knew or had xeason to that the person by "‘^|'vb 

^wliomdie w'a^ employed wag only an agent, and thtv paiiy who see kg to deprive ' i% 
him of hia lien mmst make o'7 t the affiimvativO;/® If, hoveever,^ ^ t^ broker^ /j' 
wrongfully dispose, of the, ]^»olicy, Or even part.with the pogaossion of it to hi« 
employer,, he will lose his lion ; it wilj, howcyei\ reviye if he obtain possession 
of the policy again.^ And Yvhere a person acts foit his prmmpal, b as policy 
broker and facte, aud in the former capacity elfects policies and pays the 
praemia thereon, and in the latter capacity has in his hands goodg belpng 
iug to hi^ principal for the purpo-gp of sale, and, on which he, has made f^vances^ 
he. will be entitled to retain the sum received for a, loss on ary such policies, 
as. well in Uquidation of his advances on the goods> as fo.r the balance due 
to him on account of praemia.® But where a broker employs a faetpr to 
insure, he has only a lien on the policy to the extent of the factor’s balance 
against bis principal,® Th<j policy brokers Hen may, however, bp supex'seded 
by special arrangemefit or conti’Ect,^^ or by his pateular mode of dealing with 
the' parties for whom he has effected policies. But where he has merely agreed 
to state monthly accounts and to receive monthly payments nja big 

general right of lien is not superseded in any way by this, special aixangemerLt. 

; And this is so, though he hgs, effected the ])olicies through an intermediary, 




Wkifshead V. Vaughan, Cooke's Batik-Law, 6fch ed. 442. 
Vi Faa^/tav^, Gooko’s Bank Law, 442. 
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See however 
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^ lud. Coiitr. Act, s. 171. 
lad. Goatr. Act, s. 217, 

* Ind. Contr Act, s. 221. 

* Mcianss v. Ilcndei'sonr, 1 Ea^fc, 335. Vt/Sh^T y<. . Statth, ^ L. T., 912. 

Phillips on Insurance, VoL VI., s. 1909, 

I;'.- * Mann v. Forrester, 4> Camp., ^ Smeting r. Fearce, 7 C. B. N. S:, 449. Fisher v. Smith, '' 

k . 34L, T., 913. . * 

■ “ - - # Tfesfiyood V. Bell, per Gibbs G. J., 4 0amp., (353). m.' 

*». Whitehead v. Vaugham, Cooke'a Bank. Law, 44-3. Westivood v. Bell,A Camp., 340. levn 
Y. Bamcrd, 2 J .Bi, Mooro, 34; 8 Taunt., 149. Nowson on Shipping, 211. f 

OltVe V, S Taunt., 66: ■ ^ 

3LiW» V. /8cAt#»«r, 3 Lost, (529). ' • .Vv. 

« Iiid. C«utr. Act, 8. 1/1- . 












jbh^ respect,^ and altlioug^ ' tHe pruicipl^ lias beeii a^irc^d, has, 
beon dtl'^bted- M^hether i^e-'decision m ibe case of’ 

vF]iei*e-the' aniiiaa^: deh^eped is a moWwime;^ and it is olaai^ that that no lij^ 
exists in the ,i*a$e of .tte a^toient of mifcb co-ws',^ as in such case no addL^ 
txanal valne is eon fen,w on the com^s, and this, distmetion was maintamisd in the 

The dkfcinetrcm, is,'. 


RiDlIt 


wliich Holland B. said 


case p£-:S<cpiSerson,y~c[ ji$l^^^^ and 
that wfere 4ny work is to be dohe on 4 chattel to impnoTe it, or to increase 
its value, the Koa : attaches, but it is merely:, delivered as in this case, HSI 

to nmko a dehiand nppu ih no ^bh'rig'ht cit-ii be snappoi'tod/* ‘ : ; i 

A? to the under which a lien is acquired.— M||| 

Tb^, person thi’ough Ti^hdin it is must to create a valid Hen Inmself 

either,have the^^trao dwiiei^hip of the property, or, at least a right to vest it.* \ 

If, therefore, he is Mt the true owner of-the property ; or if he has no righHii] 
power to dispose of the saine,^ or to create a lien; or if bo exceeds his aufchoj. 
pity or if life is a mere wrcrngdoei'] or if his possession is tfmtious in such 
caseSj it is obyrons that lie oarinot ordinarily ci'eato a Ken, or confer it on others.® 
Xoiuean* a lien be accinired by the wroyig,fal act of vUe person claiming it nor 
by iiis lidsreprBeentatioii dO ^1* Ids minuthorizcd or volunbiry acts,^^ for in' 

BOcii cases he is a ivron|2^er. BiH whm'© there is a special agreement betweea- p ■ 
Mie parties that nu lien shall be acquired, or ah agreem^t v/Hcli in itself shows V/ '^| 
that the relied only on ttie perBdnal crci^t of thd. employer, no question ,:y .■.£ 

of lien can uri.se-.-^ , . .^ i'-' ■ 

Possesaion is liecBSSaiy.~-rt is aibo essential to the ^validity of a 
that there should be j>osseBsir>ii of ths thing by the person asserting the 

or by some one who can be considered as his agent, for the ptmpose of receiving 

• ■ 

* Beva7t V. Tr<i^=ir9, Mno. & M., 135; per Beat 0- j. 

JeoXwon V* Ctaww, 6 BC. &’W., 342, (2«5I j. ■ ' ■v-..'.-'V ' 1 ^ 

^ • • 2 Cr. Bis, 304, (343):'. .. ^ 

* HU;co» r.Or^Biitifp^d, 

* Ind. Imair. Act, s. 14. v, C/taf^ered Bank of India, 6 B. L. B., 70l. 

* Stone V. Lingwood, 1 651. 

’ Oijh& V. A*itin^QT!ii 5 Tunni., 756, (763). HhVor^bie v. Davits, 7 
Ke-^ npster, I Camp. 12. Taylor y. Rohinsoni S Taunt., 648. 

^ Riory on iivg., 360. 

* LempH6re v, Pasley, 2 T,. U., 485. 

Madden'Y^irKeTitpater, 1 Camp., 12, 

” Stone T. Lin niKtt'dt 1 Str., 661. 

'•-* Walker v, BlrcK 6 T. B., 268 . Sel. N. P., 13 ^. . 

Button V. Bragp, 7 I'aant., It 5 . Wilson v. Balfour, 2 Camp., 579 . 

■ *6 Bast., 1^3 (uoto). Kinloch W Cra^, 8 T. H., 119, irSS. SI 
S., 695 1 27 li. J Ch, 444. B^ood v, Wasdng, 4 Camp., 291. 13 
I Hjdo, 267. v. Cummins, 6 Mtf & W., (SSd). 
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it.i UhloSs indeod there he a speoial conr.rfitifc pheserving the lion. And, 
hior'tioVei", tih is 'possession iniiyt'be continuous ; fovPnee a person bus voluntarily 
^paVtefi 'with f^ooffe dh which he has a lien, it will ndt'rCvive on his recovering 
IKla3es^»ibn of them;* hut it Will he other wife if the goods dre taken from him 
by fraud or ai'e stoieni* . 

'As to what claims the hig'ht eXiStS.-^The debt in'respect of'which'the 
Hen is claiiuec’ must be due to the agent in his own rights 'tind hot iherely 'fts 
agc'nt for a thii-d poreon. Thvls in Houghton v. tho'drf^ 

wore brokers sold in tiheir own haihes a'parcel of logwobd belonging to one 
Greatliam, tend akO hsome in belonging to one Dixon, both these sales were 
made to a pterson ■hiimed'^JackBon -‘who did hot pay for the good.s, and subse¬ 
quently became bankrupt. At the bifao Of these sales, there was a gentntel 
balance both from Greatham tehd'Dixdn due to the defendants. Soon after 
these' sales, Jackson ,put into 'the bands of the defendants the indigo in questiOh , 
to sell as brokers: th is being the first time he had employed the defendants as 
his brokers. Whilst the indigo remained in tho hand.s of the dofendants, 
Jackson became bankrupt. Dpoli this the plaintiffs his tessignfes demanded the 
indigo and tendei'ed paymdht of any charges which mighr, have baen incurred 
thereon. The defendant refused to deliver it,‘claiming a lien upon it, for tb.p 
debt due from >6116 bankrupt; in Oonsequettco of the, goods of Groatham ah'd 
Di'xon sold'to him, and which htill remained'niipaid for. Chambre J.; said 
I do not find any authoi-ity for saying, that a factor has any general lien in 
respect bf debts ivhich itriso prior to the time at which his chameter of factor 
comraonfes; and if such a lien is not established by'express authority, it does 
not appear to me toball within the general ptmciwles upon -Which the lien 6f 
factors have been allowed ...... If this were the only point in the case, I should 

be of opinioti that the defendants were not entitled to retain; but laying this 
poiut out of the question, I still think the debts duo from the bankrupt in 
respect of the goods sold to him are not to he considered as due to the defen¬ 
dants, so as to authorize them to set .off such debts in an action brought against 
them by the bankrupt’s assig^iee.s and that the defendants have no property 
or interest whatever in these debts. I never yet heard of a person being allowed 
to protect himself, by .sotting up debts in reality duo to other persons, or that 
a factor having no demand on his principal, could by transactions with a thii'd 




* Reeves v, Coopcr\ 6 Scott’s. Gas., 877» 


. V‘ 




Siveet: V. Ppn, I East* 4. See as to the effect of production to the GoTirt of . property 
on whioh. a lien is claimed in oases of the winding np of Conipanies* Ind. Comp. 
Act/s. 162 ; In case of a policy broker, see iTewson on Shipping,'211, Cooke’s Bank. 
Law, 442, and p. 229, s\ipra, 

W'MacB Woodgate, E, & M., 1^4. , ,; , - ^ 

3 B. & P., 485. _ . ^ 
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crQat^;.i ':'Tke: rest ;bf the Ootq?t, Roake *T, Heath 

Jfeaii^Lord:AJ.v-auB||pi|lj^^||^te?^wiih/s6^e^ were of the Hame opmioiij 

aijjd the plamti& were therefore helS entitled to recover. So also where an Exig- 
,^' . jo^-aubj^^ of war who hjs^'; received orders to effeot an insurance for a 

^ .m^ntrai foreigner, opened the policy with his usual broker in his own name, btrt; 
.. the time that the property waS nontral; this was hold to be a 

■, fliiffleieat ih the broker that the party acted as agent aaad not on his 

o^n aecounii'V the broker had no lie/i on the poMcy so effected, 

. , for his genei’al such agent, as between the bi^oker and the 

principal.^ .■ ' ■ 

No lien for officioiis services.- —If an agent withont authority, or un- 
;^^6oa5sai.‘iIy, imkes himself liable to othei's for work done to Ids employer’s' 

. v^v/'^’op^rtyj no lijfe V he )ias j-aid under such 

■ .^^, V ^ ^ 

, Itmnst be due feom the person for whom the agent 

is S-Cting.—It , muit^hlso be for a debt due from the person for whose 
benefit the agent is actiiiig:^ If tJierefore tin* person claiming the lien is awai-e 
that the person by whom he is employed is liimaelf merely an agent, he will not 
be allowed to/retain property belonging to that agent’s principal for adebt- 
due to the agent hiiaseli**' Bat there appears, to be an exception in insm^anoe 
, oases, where a broker mmreB for a.a agent wlio poncofils ids principal and this 
\H on the-ground that the r broker is supposed- liave made advances on the 
credit of the policy as long as it lyeutains in i;i.s liand^^.® 

Und®r what difimmstauces the right to lien is divested or waived -- 

It will be lost by the abaadonuieat of the possession of the gixnU respect cM 
which it iB/claime^;'^ thus in Krtt^er r. W'U»oax\^ a factoi' entitled to a lion oja. 
goods consigned to him by his principal, informed a broker einpky^d bj th^^ 
principal, that the principal w'ouicl sell the goods himself, and gave aai order to 
the wharehouseiTis^ to deliver the goods to the broker, who accordingly sold and 
made out the biilk" of paro^tyto the principal, it was held by liord Chancellor 
‘ ITiirdwicke, that ihU ainounf^ to a delivery of the goods in specie to the prin- 


.1faan« v. H&nd^w.ionj 1 East,, 335. See also Brmidar> v, Barnett ^ 2 Soot. N. it., 9G, (U3’ 
Hulsey v. Chri'itie-, 9 Bast, 4S3, 

Weymouih v. Bayfr, I 410. Barry /. Lmigimro, 12 A. *5; E., 039. Brandaw. 

Barnett, 2 Scott. IT, K., (97;. 

Maanea v. Henderson. 1 East, 336. W^ntwood V. Bdl, 4 Camp,, (352). 

Westwood r. Bell, 4 Camp., S49. 

Mmn V. Forrester, ‘4 Camp., 61* 

Bill, Z H. & C., 722. lAMwrroio v. Ma.*on, C East, 2S (nok). Jo'nes v. Pesrie, 
1 Btr. 550. McOonihie v. Davis, 7 East, 6. v. Ffewington, i Moo. & Rob., i;52. 

Amblei*, 252. 
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or they payhig freight t’ox“ tho same, endorsed it to tlto defendants their brokers 
for advances mado by them, and the cai’go on its arrival was 
West India docks in the nanie of the consigiiees, but was the 

custom house by the defendants in their ow\i names^ and afterwards the defen¬ 
dants obtained delivery frota the West India clocks under an order from 
,the consignees for that purpose, and not under the bill of lading. The Court 
held that the defendants had obtained the goods noc by tlio^ ef 

their title as oiidorsees, but as agents for them, and thai^the Captain and hi kS 
owners had a lien for the, freight, not only whilst the goods were on board 
tho ship, but also in the West India docks. 

Li 6 n lost by misconduct.-— j;V lien may ].>e also lo.st by misconduct ; t]iuB 
where blie plaintiff pawned a watch and chain with a person named CiiapiTUvn a 
pawnbroker, and the plaintiff deliverecl the duplicate tickets tp the defendant for 
jbho purpose of getting tho Avritch and chain out of pawn, v/hich the defendant did 
paying to the pawnbroker the ,stiin for which they were pledged and interest 
thereon: the plaintiff thereupon demanded the \vatch and chain from the 
defendant, wdio denied possession of the aidicles, although admitting receipt 
of the ticket, and that the watoli had once been in his pOvSses:sion ^ the plaintiff 
moreover informed the defendant through an intermediary, that he would allow 
him “ in account’' any sum he might have paid to red^jeni the goods, and furtlier ■ 
himself wrote to a person, in the ^employ to the defoTJ.da.ut, a letter containing 
those words befoi'e we can come to a just settlement, will Mr. (Iliff give 
my watch &c. upon receiving in full whatever he has been repaid for redeelning 
tliom.” This lettei,* was not repHedto, It was contended that defendant had a lien 
on the watch and chain as no tender bad been made to him of the money 
advanced. The Court held that as the defcndiiut had parted with the possotisioU . 
of the artich?^ und would not say to whom ho .had delivered them, he had 710. 
right to insist upon a formal tender.^ So the lien will be lost if the porson hav¬ 
ing a lien on goods wrongfully parts with them, (is for instance by pledge.* So 
also it will be logt, if a porson having a lien upon goods^ when they are de¬ 
manded of him claims to retain them on a different ground,, making no mention 
of the lien, for he ay ill (hen be held to have waived it. . But a claim to lien of a 
larger amount or on a different account than that for which the party is entitled 
to it, may in some cases amount to a dispensation,! with a tender.^ But claiming 
a lien for the keep of horses and the lodging of men for a longer time than the 
person is entitled to it, will not exonerate the owner from making a tender. 


".Oil 


ff| 


Dtrks V. Richards, 4 M. & G., 574, Weeks v* 
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Jones Y, CUj)\ 1 Cr. <& M., 540. 

Scott V. Neivingt/n, 1 Moo. & Bob., 25^^. 

Boardman v. Sill, 1 Camp., 410 (note). 

Goode, 0 C. B. S. 367. 

Por Wnies J., in AHen v. Smith, 12 C. B. N. S., 688,;(045), but sec Scarfe v, 
per Aldoreoa,B.4M.& W.,(88IJ. , 


Morgan, 
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3 tioi whether the lien is lod bjt taking sec|Ttty.--l^#t ;as to- wh.etireif|p 



--that an hmktVeper ^^h4 aqcapts'security fron^ 
. charges does not waiv^’. h%'liuii at Comniott 


de8ini^y:ij' ' of it. if security , bo taken. ..as for mstance, .a 


bill of ' exchange, and it be:, disbo^^^.^^blion Asdil. not bo gone.'*' -ti.nd ■wliei^ . 
the quBstion was^ wliotlier a ri^’bt ^ pot^'or of ^ale by virtue of ^ 

pd^er of attorney; oTer carLaiti shae®s |>l6dg6d %vritl3, the piaiDtiffs by tho defen- 

daiits as security for the’'repStynjeut of a loan ori§iiia]l.\' secured by a first : 
promissory note, was lo^felby tiyt plaintiffs'snbsetpiont-ly talditg from the, d^fenr ; 
dant a-second proinii^^'lipte .dii l.ien ;df the^^ ^ .which was ’ receipted and 
returned;—it was held, t^t^lio pngindi'^debtthat: ,tho 
promissory note and the.Shores; w;6re giy^' as'^a sed^ty . for that loan ; and that 
tho second promissOiT-note foil :.^afc. Ipan, no hew debt beiiig:;,|;^ 

cn'ated, and tliht therefore;tlie-iieh:;y^ not befe®^ ' J;--:;. v- ■ /■■ , . ^ 

Lien not ordinarily lost ' by set-oit-^i^ set-off, ; however, cannot 
considered as desfroyiug ii lbn,.nnle8S it be so agTped itppn between tho partaes.^^.c^^.^ 
It may, however, be tha>^ihh arrangement may be onfrred into between the, ; ^ 
parties that the ww li to be’ddne on apeproh; of >hic^ is to. be claimed, 


should be paid for m a parfiWox .niannel and put , ofr'a particnler fund ; and^|^ 
that being the only idebt ; on whicdr .&e iien.iii claimed, ifrihight be an anSTfe(fe^|#.j= 


to it in that way ; or, if' the debt having been i^lpaied, '^he -parties come to, 

now auTangemont, 'and ' agree that 4e 'debt';^ be;satisfied in a particulahi; :W^ 

■way, then the lien is lost; for j^ren it wotild be in tiTitb a debt paid.^ 

Effect on lien, where ag^t proves in bankruptcy for tiie debt on rJfg 
which it is claiined.-“The lien -will, in England, be divested by the agent 

■■ . ■• 

‘ li> Ves., ilSC,'. 

;5 Sc-ott, 

» L. B., Is Gh. p., 330. ..*1®® 

* ^ 8te.veTi8(yn y. Bla'^teloiik^ I M, <& S., 035, (644). , 

^ Bt6wo.rt V. DtXhi. d'nS, Londo^k Ld., 17 A . B.., 201. 

• J?innf>ck V. Harrinon. 3 H- & W., D32. 

’ Ihid.j per AMorsoii B., p. 539. , 
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provin^t^ for kitt debt in bankrupfco^^, for in such ^ase, proof ■ondor oornmissiou 
ife} eqiiivalent to pajiricntd The qucj^tion w''hctlioiv bankruptcy of a porson ' 
docs away with an express <X)ntract eBtaWialiing a lien was loused in Okvrks 
V. FgIU There, a tradesman underipok to work upon a (damage delivorod 
to him for a pergoii to whpm he was mciehtHsdy^^a^ was agreed tliat the 
w''Ork should be paid ior ik r&ady ; the tradeBinan subserviently beeatao 

bnnlumpt, tho carriage passed into the Im^iids of im assignees. The repairs 
wot*o done and the owmer of the carriage demandod the< carnage from, the 
assignees, and proposed to strike off the cost of the repair’s from the amottnt 
wlilch was owed to him by the tradesman. The assignees refused to deliver, 

, except for ready nionoyv and they alleged that . the repairs were completed 
after the bankruptcy. The owner contended that the sums wore luntual debts 
at the time of the bankrxiptcy and ought to be set off against 
apoordance with Bv 50 of 6 Geo. IV, c. 16, held that thei*e vvas no mutual 
credit of a nature to oxblude the lien, Littledaie J., said I think, under 
the circumstances of this case, there was no mutual Credit of a natux’e 
exclude the lien insiBted upon by the defendants/ H had not been a 

contract to pay ready money, I should have been of a differeut opinion^ for 
atlthough i.n that case thoi,’e would still have been a lien on the carriage for the 
work done by the bankrupt, yet, as the bankrupt was also indebted to the plain* 
tiffs, the question would have boon on which side the balance la.y, and that was ; 
in f avour of the plamtili's^ Biit the agree ment to p/y ready luon ay makes all 
the difference.” Taunton J. said For some purposes thoro was a mutual 
credit in this case ; the plaintiffs had gone before the commission to prove 
their demand on the bill, tliere was so far a mutual ei cdit that the assignees , 
might have said Tlioro is so innch. due to tlio estate for repairs, the com- 
misBioners xjpist state the exact balauoe, and allow ,that ani no more to be 
proved* hut no such proceeding took place, if it had, the right to detain 
would liave been gone, because the assignees would, in this way, have received 
payment of their demand. Tho question here, therefore, is, whether the credit 
was siu h as, on the bankruptcy of the tradesitiau, anniilied his bargain Avith 
the plaintiffs, that bargain being to the effect, that unless he was paid in 
ready money he should bo at libevuy to detain tho carriage. I think the 
, bankruptcy did not annur that bargain nor dejirive the bankrupt’s estate of 
•the benefit of that lien.” PatterBon J., saidI admit that the law of 
mutual credit under the Bankrupt Act goes further than the ordinary law of 
sei-off * Ikm r, Hartfi Buchanan x. Findlay and R,ose y. shews this: 

and I agree with Mr. Cieasby that there is a mutual credit within tho Act, 
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• Et-parCe Homby, in re Tarleton, Bucks Bi.uk Cas., 351 
» 4 B. & Aid., 40'4. 


• 8 Taunt., m. 


C:Sa|- 


« 9 B. * 0.,738. 

• 1 B. A Aid., 621. 
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wLei-e fi. debt, or ibat isrliich. vdll terminate in a debt, exists on each side; bnt 
the question in this ease, is, whether the bankruptcy oi one party does away 

with an express contract establishing a lien for payment of a particuJav debt, 

I find no caso which decides that it can.” _ _ 

Lien lost by act of party claiming it.—The Han may also bo dnested 
by act of the party claiming if.. Thus if the hen is claimed by a tiini o 
attorneys, and the nioinbers of that firm dissolTe partnership, the dissolution 
-wiVI operate as a die,charge by the firm of the relation of attorney and client, 


'■’v'kfi,-' 


M ' aud tho lien will be lostd 

''''' Ordinarily property detained as lien cannot be sold.—Lastly, property 
detained as a lien cannot be Sold unless by consent of the ovmer.* Tmdal 0. J., 

in v* Semdars^^ 







Tho'retatiaix of principal>4fdd factor, where money 
has been advaticed on goods consigaed for solo is not that of pa’ssfner and 
pawnee. The goods are deliverod for sale, on account of, and for the benefit 
of the principal, and not by way of security to indemnity sgainst a. hen, al¬ 
though they operate as such a seomity, the factor having a hen upon them, . 

or upon their proceeds, when sold, for the amount of his claim against the . 

principal. The authority of the factor whether general or special, may become 
irrovocah'le when advances haye been tnade ; hnt there is nothing in the trans- > 
action from which can be inferred ...... that it was part of the contract, that 

at any time the goods should ho forfeited, or the aathority to sell enlarged, 
so as to enable the factor to sell at any time for repaymeut of advances, without 
reference to its hoiiig for the interest of the principal to sell at that time, 
and for that price. Nqr can we find any principle-in the law by which, lu* 
dependontly of contract, such anthority is given.” 

Maritime Lien..— A maritimo lien, must ho something which adheres to the 
ship from the time that the facts ha.ppened which gave , the maritime bon, and 
then continues binding on the ship until it is discharged ...... It commences 

and there it continues until it comes to an end.® It takes place in an action 
in reni fi-om the moment of the arrest of the ship.* It iv as formerly held that 
a master of a ship had a maritime lion on the ship for disbursemonts but 
these decisions have lately been overruled in the case oi flnohiUon >. jEttirivcr Ihe 
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Scira,^ and it has been therein definitely decided by |iie House of Lords that 




tTonet! V, TliiUirloe, S Mod., 173. Joms v. Fearle, 


‘r 


V orTiindalCy in 1. L. B., 6 Oalc., 1 
■ ^ Smart v. Sar.dars^ 16 L. J. C, P., (45)* 

' , I Str., 557.'. ' . •> 

^ The Two Mlensy L. ll,, 4P. C., (169). See also Harmer v^ Bell, 7 Moo. P. C., 284. 

^ The Celia, n k\T>., SS, ' 4 

• The Mary Ann, h. R*, 1 A. & E., 8. The Feronia, h. Fv,, 2 A, 4 E., 65. The Ringdove 

■ -JU K.> 11 .F. D., 120. ^ ^ 4.' . 

• L. 14 App. Cas., 20£>. '. . a,.. . -..Si- 
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the Admiralty Corirt Act 1861 (24 Vic. c. 10) ,doe« not- give the TXiaster a 
maritime lien on the ship tgr disbarsement?*. Lord Macnaghten. in his jifxlgmont 
in this case said *.- 7 ^* It is clear that at the time of'ihe passing of the Admiralty 
Com-fc Acfc 1861 dishersements made by the of a ship in the ordinary 

course of his employment did not create ahy lien in his fayoMr.*^ It is equally 
clear that neither the Act of 1861 nox*^ any Bub'soquent Act, : has in terms 
conferred a maritime lien for the master’s dishtirsernents. Section 10 of the 
Act of 1.861 declares that the Court of Admiralty shall ha'^p ^jurisdiction over 
any claim by the master of any ship for disbiu'sements made by him on ac¬ 
count of the ship.’^ That sectioii gave the Court jurisdiction to entertain suits 
falling v?ithin its scope, and of itself it did nothing more. The j arisdiption, as the 
Act declared, might be exercised either by pxweedings wu, or'b^ 
in personaiai. It thus became competent for the Coiirt pf Admirahy, on 
, mui^ter preferring his claim for disbursement, to arrest^ the Bhip on account 
of which the disbursements were made. But in the abBence of a niaritimo lion 
the arrest could not effect a subsisting mortgage, or any'' valid charge upon 
the ship. So far the nmtter seems clears And if the question depended solely 
upon the general law boforo the Act of 1861, and upon the language of that 
Act, there would be no ground for the contention put forward on behalf of the 
master in the present case. It cannot, however, be disputed that since the 
year 1866, it has uniformly beeq held that the claim of a master for his dis¬ 
bursements is to be preferred to the claim of a mortgagee. Dr. Lushington 
arrived ,at that conclusion without any hesitation in the case of the Ifert/. 

IlixS view was adopted and approved by Sm B. Plii]limor| 5 . It was accepted 
by the Court of Appeal in the case of In re Orande Do Sal Oompany,^ and it 
has been followed in the Bingdove\ by Sir James Hatmen.” His Lordship then 
discussed -^91 of the Merchant Shipping Act of 1854, and the Dale^onian^ 
and the Glmitanner^ decided thereunder and the Mary Ann, and after .considering 
that i\iQ GUntanner was based on a construction of the Act Of 1854, which was 
clearly enoneous, vvivs of opinion that the decision of the Mary Awn, and the 
practice of the Admiralty Court, which rested upon it, could not bo supported. 
A claim to a lien for disburBomehts was made and allowed in the matter' of the 
ship PorktgaP under 24 Vic. c. 10, in which case the and the Mart/ 

Ann^ were cited as authorities for the lien; this case so fai? as this point is 
concerned, would after the case in the House of Lords last cited, probably 
bo held to be law no longer in this country. 


^ See Bnsf<yiv v. Whitmorej 9 H. L. Gas., S91. 
^ L. U., 1 A. <& B., 8. 

• L. R., 5 Ch. B,, 282. 

♦ L. B., 11 P. B., 120. 

* Swa., 17. 


® Swa., 415. 

’ 6 B. L. R., 323, 

»L. R., 2 A. &E., 65, 
*» L. R., 1 A. <& B., 8. 
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ISIi^ lion, for wa^cis^-—^A. 'master;'of 

wa.^os -aiider s. 191 of the 3ftepchaiit Shipping Act of 1854^ ' 


, y as adopted in ludiih bj k 58 of Act I of 1§59,^ the Sfcsttiite^ howeT^r, did not 
M ^ master te roeoTer fur luy wages m tho Admiralty Ceiirt if thet^ ,.i ;j:^ 

spocial-'eontract' regarding Ms'Wges, hut diider' s. 10 of the? ' Admiraltj ' 

Oouti^ Act ,of 1861 jurLscliotion was given to tl^e, Admiralty Coi^ over any ' 
claim' for ;,feaimoids wages;:,-whether onder. .special; contract air ctherwise, 
also over-.^^any - lien hy the masW* for wagesi. He, has" also a lien, an, the proqeed'iffi^J.I 
of the ^le of the ship, for wages due to him at the fcimtv of the salefv 
his Hen in sucli cme is prior to that of a botto nay bond-holder whohad aid* ’ 
vanced money to enable the ship to coiitixine her voyage, and who had, ih P"iV| 

satisfaction of his claim under the bond, put up the ship for sale.^ Towage 
services are not-the'Bubjodfc of'a tnaiitime lien.^ 


* In the mnUer of the Barijiue Anne, 2 Hyde, 273. 

* In the maiter of the ahvp Eortiujal, 5 .B. L. R., 25^ G B. L* K., 323, (331). See also 

Macqnem v. Fvaml Mahonxeo., In the matter of the Good Siagcb-^s/^ 1 Ind. Jur. N* S , 
303. 

* Wosfrv^jp V. Ot Tarmouth Steam Coinpan^, decided by Kay J,, Oh D,/Dec 2iid, Bee L. T* 

for Docembor 14th, 1889. . ' 
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RTQHT OF THE AGENT. A0OTST,,-'HI^’?I^IjrC]:P4Ef4^ ■ 
,PABT I, THE RIGHT TO STOlV.Ili.TRAlifel^iig’ J'ftr. .’'' 


PART n. SIGHT TO IWpEM'mTyr 


r. 

■ '\r i' ■ ’i" 


r. Stoppage^ transitu-Whafeit is—When it arisoi—Who »i'iay':0soroi80 ^tbp,'l^htyAs 
to ■whether a'faofer inay stop—It may bo oxorcisod by one who stantls ip ak'^poation of a 
vendor—By a daTy axithorfeml agent—Whether by a soroty—By person taking, .a, bill of 

ladtog—But noii by person ' who has niei-ely a right to a. lien—The rf^t^h^ gooda are 
prdd for by );ill—Boring -what period tho right oontinnas-S;As long ai . goods are h) transit 
--i*Iirhen goods are in traiiadt—rETeot of ■wharehousing goods—Question virhotber goods art, 
hold :'W pofsoh as carrier or ■wUnrohouseman—-What is the actual delir'rry which ends 
traueit^WhovG gj^oial arrangement—Tendee may anticipate tetmination of tranBit—Effeot 
cfpart delivery—How the right may bo lost^By an assignment to st^cond purchaser whilst 
in transit—Such assig'.vrvieiit mast be made in good faith—Whether assignment must bo 
for vitbmblo consideration—I’ast debts whether good considerationr-Rightiidt lost until 
conditions of bill of lading fiillillod. How stoppago is mauo wbey<5,iil8trnnibnt of title 
ia assiguod to rocuto specific advance—'Vfbetfier effectod by plwigo oi bill of lading 
u Mouo of effooting stoppage. . 

iX. Eight to indemtuty—When right is claimable- Against <i 0 nsoq.non:oe 8 of lawful acts 

_Requisites entitling agent tO; rooovnr—Examples—'Whothor oommiaston agents to bo 

indemnified against ail liabiUtios incurred, inoluding accommodation bill- For payment 
made in accordance with oustem—Where agent ixionrs loss without default—Where by 
his default—For loss from Impriidcut acts-'Mot if agent miscohduots’himself—Whether 
for voluntary advances—For payments , made witl^ont gpeeiaS authority, but adopted— 

Where sp^yl contract which is -ittfra <i>»res is adoWed—M'*^'*' be for legal act Whether 
for wagering contracts—Wimn for advances made after revocation of authovity—For acts 
done in good faith though to injury of third persons—'Wrong doors not entitled to be m- 
demuifiod—No indemnity .for orimipal aots—Indemnity against wa’uv of akill and negli- 
gouoe of principal—For negligenoo in looking to taoklc—Whether relationship is raastor 
and servant or bailor and bailee—When prinoipnl iwraonatly interfeios—Whore master 
knows and tprvant does not know of defect-Exception to rnl« thr.t prinoipai is bound to 
compensate for his neghgenoe-Fellow .servants ipjury byr-Suit may bo brought by 
cxeouLor for coinpenaation. ' 
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The right of stoppage in transitu.— -The rigpt to stop in transit, is the 

. ' • 17 1 ^ 7ILvn/*l 


,., ■ "nght which a seller, or, as ivill bo se.,m, a persoii in the ].ositioTi of a seller, who 
has parted with possession of goods and who has not received the whole puce, 

^ ^ . . ....HI. j, 1 ... V. nci 


of stopping the goods w'hilst they ai'e in transit to tho Irayer, if tho latter has 
W ^' boconie insolvent.' This right to atop means not only the right to countermand 
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^ Ind, Ooutjr. Aol, s. 
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delivery to tlie vendee, but to order delivery ijo fclie vendor.'’ It arises solely 
upon the insolvency of the buyer and can be exercised only against him. And a 
per8on,vprobably would be considered insolvent who has ceased to pay his debts 
in the usual course of business, or who is incapable of paying them.® Failure to 
pay one just debt if incapalbility to pay is proved, might be probably sufiBoient.^ 
It appears to be necessary that the property should have been in the possesFrion- 
of the person claiming the right,f* whether actual physical possession is intended 
is not clear. A, moi^t exhaustive account of the growth of tlxis right to stop in 
transit is to be found in the case 6t Oibsdn v. OairutJ^ersfi • 

Who may exorcise this right.—wiicither the doctrine existed in a factor 
piirohasing with his own' funds goods for his principal, was in early times a 
matter of some doubt tn Feise v/WT(^y\^^ ^ that no such right 

existed in a faotol^ but as: the point was unnecessary for the decision it cannot 
there be said to hara been decided. Laurence however, with reference 
to the contentioxi tlxat the right of 'Stoppage in tranaitu applied solely to the 
case of vondox' and vendee, said If that wei'O so, it would nearly put an 
end to the application of that law iit this country j for I believe it happens 
for the most part that orders come to the merchants here from their cor- 
luspondents abroad to purchase and^ ceriain mercliaiidxjse to them: the 
merchants here, upon the authority of those orders, obtain the goods fi^om 
those whom they deal with, and they charge fv commission 
spondents abroad upon the price of the commodity ihhs obtained. It never was 
doubted but that the merchant here, if he heard of the failure of his correspond, 
dent abroad, might stop the goods in transitu. But at any rate this is a case 
between vendor and Vendee, for there was no pihoritj between the original ownei* 
of the wax and the bankrupt.^’ The right of stoppage is in Lngland peculiar 
tp ono wlw stands in the situation of vendor.^ In all probability that would be the 
the construction put upon the word “seller” in s. 99 of the Contract Act. 
With reference to the questions as to in whom the right of stopping in transit 
exists; and as to the effect of the cases I have cited, the remai’ks of Fry L. J., 
on the subject may bo usefully inferred to; the remarks I refer to are to bo 
fooild in the case of Oassahoglou v. Gihhf and are os follows: Since the lead- 

' See 2J6f Dr* LxffBhhigtbnf The ^igress^ L, J* Adm., 07. 

See Inr' Contr. Aot, s. 96. 

• See Smitli’s ]VJ!erc. Law, 560, (ed. 1877). 

• See Ind. Ooixtr. Aot, s. 99. See, howover, aa to this in England, v, Ubhor.'^e, 

7 M. <fc a, 768; 18 L. J. 0. P., 116. 

» 8 M. & W., 387. 

« 3 Bast., 93. 

^ Tuchei* v, Hutnfr&y, 4 Bing., 260. y ^ivingstoUf L. R., 6 H» B.> 395. Sl-acJcbuvfi on 

SttlCj 841*. Fattm V. Thompson^ 6 M. <& S., 810. 

• L. R, 11 Q. B. D., 806. 
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oase bf IjicMmrr(m r, the jto'son ^ybo stops goods in transitti most 

bo a bonsig^ior, but thei*e are numerous ceases m whiolt the right has been 
allowed of stopping in transitu without the relationship existing of jendor and 
purcsha^eri This right to stop in transitu is explained by Lord Abinger 
in Gibbon Y, OarmtheH^^ and whether foiinded on some prineiple of Common law 
or of equity, as discussed by Lord Abinger in that case, it is a ri^it which the 
Courts have given , efioot to as a just and equitable righ^ The first case on 
the sttbjoot, namely, that of Fem v. was cited to shojv that in the case 

of the foreign agent buying for his English principal there is the relationship 
of vendor and purchaser, but Grose J., there says, ‘‘ Whatthis but the plain 
and comtaon oase of the consignor of goods who has not received payment 
feu* them, stopping them in transitu before they get to the hands of the ooii- 
signo© P It is said that no such right exists in the case of a factor against his 
prinoipah If this wore a case of factor and principal merely; I Rhould fi«d a 
difficulty in saying that it did;’’ and Le Blanc, J., says;fm* the purpose thus 
of stopping the goods in transitu they stood in the relative 'situation of vendor 
and vendee, through perhaps not so as for alt purposes.’ In Fctlh y, Fletcher 
Willes J., says, ‘the factor of the plaintilf being agent fox* DeMattos is no 

doubt a circumstance that is not to be lost sight of. But in the sense of being 

the person who put the goods on board, ho is in the same condition as if ho 
had been an oi’dinaiy unpaid vendor. Eor this the case of Feise v» is 

an authority, although that Was a case of stoppage in transitu, then in 

trehnd v. Livingston,^ Cleasby, B., says that there >vas thoiti‘ iiot a mere con- 
b,%ot between vendor and purchaser, altliough after the goods were shipped 
a relation like that of vendor and vendee might arise, no doubt in that case 
Lord Blackburn uses stronger language, and says that, ‘ the legal effect of the 
transaction is a contract of sale passing the property from the one to the otiier, 
and consequently the eomijaissioii inerehant is a vendor and has the right of 
one as to stoppage in transitu/ but by the legal effect of the transaction he 
means the legal effect of an analogous contract to that of a contract of purchase 
and sale. It is important also to observe that Lord Cb elmsfbrd, in that case, 
puts the iD'^kttcir so as to exclude the existence of axiy contract of purchase and 
sale. He says, ‘I would preface what I have to say by stating my opinion 
that the question is to bo regarded as one between principal and agent though 
the plaintiffs might in some respects be looked upon as vendors to the defen¬ 
dants, so as to give them a right of stoppage in transitu.’ ’’ 

The remarks of Bayley J,, and Lord Ellenborough C. J., in JJs^ariohd v, NobleJ 


» 1 Sm. L. C., 753. 

* 8 M. & W., 3iJl. 

« 3 least., 98. 

• 18 0* B.N, S.,40S. 


*3 Bast., 93. 

« L. K., 6 H. h, 906. 

’ 13 East., 833, (337*-338). 
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■ at on Ws ^ so as to Diaico kmiaoif- liaWe'to the vencior, ■would have a 
t, Bight of stoppage. , A nd the case of Kiidack^. Cj:ai(/,'- ’'ii\so is elear to the offuct 

4 person eoiBKf^ijig goods lo a faatoi' lias under ^itain oircnnistances a 
: i%ht of stGppa,ge iu i.rau'+itu. Andtbo c.'ise ol Hawiiw v. dwridod thf4 

an agent of a bauknipt who had tnade hiiasoll rospousihle for the price of 

■ ■gooda, might stop them in transitu. The case of BJwia Naih y. .Bnij NaiA,® 

decided in ' this country tliat an agent who had pnrdiase'i goods-with his o%vn' 
funds on bdhalf of another was i -, the position of an unpaid vendor and had a 
right of stoppage. And in that ea-,e the erases of Fern y. Wray,'^ and i. efand v, ^ 
Idm'ngBfon,^ whoi’o both relied upju, u hict' former case is again rofetred to in 
G. X P. liy. Compxny, y. Hfuimundoi- Uaw'h'tjttm.'^ 

By duly authorized ageut.—Ahhongh a duly .mthorisied agent acting for^ 
onnnpaid vendor would have tlie rigltt to stdj> in iransit, if tho hiiycr heconies 
insolvuEtj in such case:; as too vendor might himself exercise it; yot an nn^*, 
aiiLldiovized agent cannot do .so, even though ttio nnpaid vendor suhseqnently. 

I I'latifiea the act done bv him.'i' ■ As wlicUier or no the transit is still in existonoe 
:or is foinninated, section 200 of tho Cordract Act equsdly excludes sucli a 
ratification.'’ 

By sureties.—it also may he exercised, by a siu-eby who has, on default of 
the principal debtor, paid or porformed all tnat he is liable fox', as ho then 
stands invested with all the rights of tl;o principal debtor.^ Supposing thei-e- 
fore.a right of stoppage to be with such debtor, tho surety might avail himself,; 
of it. Fiu’ther it appears fhat .a consiguor may exorci.se tho right of stopfiage, 
oven when there is ah unudiustud arcouut-ctUTent with the cDn.signee.if' 

By person taking bill of ladmg.— Bo also an agent of a vx.n.lor to 
whom the Tohdof has endorsed a bill of hiding may stop the goods in his own; 
nanie.-^ So also a person who buys goods for another on his own bredit, and 
then take. s biiis of lailiug eudorsod for delivery to his oivu order,, and endorafis. 
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• 3 East., 

y 1 ql. & J., 519. 

• 2 Agra H. 0., 11. 

^ 3 Eapfc., 93. 

L. B. 5 H, K, 395. 

• 1. I H., 11 Bom., (G5). 

^ Ind. Contr. Act, s. 200. 

- cf. Bird V. Brovm, 1 Ex , 7*^0, anti JMchin.'i v Suacs, 1 Moo. P. C. C,. K.‘ S., 240 
® Ind. Coutr. Act, h. 140. liiiprn.d Bi>nk of London v. London and 8t Kidherin^'s 

Voch' Co7n/i<;tnp, Ij. R., 5 Ch. 1)., 105. 

irood V. Joncm 7 1>. J: K., 1:^(5; Ptil;’ sec Virtue. wJ^nrcLl., 4 Camp., 31, which, however, has 
bccii refenoii to aa questionable by Mr. Beujamin iu h\A work on sale at p. 849, 

Act IX of 1S5(>, fca. J, 2. Morriacn v. Oroy, 2 Binxj.^2GO. ^ 







THE LAW 01" 

tbe^;hiU to the person for whom he has boaght, is a vendor for the pEi*pos6 
of stoppage in transitn.^ 

No right to stop in satisfaction of a Uen.~In conformity with the rule 
that the right is only exercisable by an unpaid vendor, (or one standing in the 
situation of a.vexidor), a person who has merely a light of lien upon goods for 
work done oi' trouble of expense incurred about them,^^ has no right to stop them 
in their transit to the owner for itho satisfao(;ion of his lien,^ The unpaid ven¬ 
dor's right of stoppage is paramount or of a higher nature than a caiiier’s lien for 
a general balance and also it seems to the right of an attaching creditor,^ and 
in certain cases to a demand for freight 
. Where the price of the goods has been paid by bill—Although as has 

been seen a person who has ^old goods on credit which has not expired, has 
until actual payment, a right to stop in transit^ It has been a question whether 
this right is. defeated by taking jiayment by bill of exchanged Thus in 
Kinlochy, Orai^^^ a consignee, a factor, had accepted bills for the amount of the 
purcliase money of goods, both the purchaser and the factor being hankiuipts ; 
Ashurst d.V said :—It is contended that the consignor has no right to stop the 
goods in transit, where the valhe of them has been paid. I admit the position 
to be true as between the consignor and consignee, but the facts of the case do 
not admit of the application of it, for they have not been paid for, und * there is 
a great difterenco be^^jen payment and a liability to pay/’ As to this as is said 
by Mr. Bladcbura it seems however, yeiy well settled that where the vendor 
is no otherwise paid than by I'cceiviiig the insolvent pnrohasor’s acceptances, he 
may stop the goods, though he may have nogotiated the hills, and they ,are still 
outstanding and not yet at maturity/’^ And this is also laid down in 
Nath r, Baij NathP The elfeot pi: taking a bill of exchange 5r other security is, 
however, onq of intention j the rule appearing to be, that in the absence of a 
contract to the contrary a negotiable instrument is only considered to be con¬ 
ditional, the vendor’s right to the price reviving on non-payment of the security/^ 

^ The TigresBi 32 L. J. Adm., 97. 

• Sweet V. Pyw, 1 East., 4. 

• Oi^enheim V, Russelli ^ B, Sc Tff 

^ Smith V. (? 08 », 1 Camp., 282, Bhola Nath v. Baij Nath, 2 Agrt^ H, 0., 11. 

• Mercantile and Exchange Bank y, Gladstone, L. R., 3 ^ 2 =» 

• Ind. Confcr. Act, s. 99. Bohtlingk v. Ingiis, 3 > S81. 

^ Bee Blackhuvn on Sale, ' 

•3T. R., 119. 

® Blackhw^ <yh Sale, 337. 

2 Agra H, 0., 11. 

Benjamin on Sole, 733. Kearslcike v. Morgan, 5 T. R., 516, (618). Tuckford y, Maxv}eU,‘ 
6 T. K., 52. Owenson v. Morse, 7 T, B., 64. James Williams, 13 M. & W., 828. 
Griffith V. Owen, 13 M, & W. 58. TUmley v. Westloy, 2 Bing. N. 0,249. ^ B^lshaw 
• ▼. Bush, 11 p, B., 191. Currie v. Misa, L. E., 10 Bx., 153, (168). 
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But if a dispute as to the intention of tlie parties arh J/B question is one of 

fact; the intontion that a bill or note is to bo ' ,xv"eh 

goods sold, having to be clearly shown and not dediKt^d from ami^ 
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During what period the right continues. —TLo right continues as long 
as the goods are in tonsit. Goods are coasidcred in transit,, whilst thej are 
in the possession of the carrier, or lodged at.anj place in the coarse of trans> 
mission to ,tho- hujer, aud hayo not come into his possession, or the possession 
of any person on his, hehalf otherwise than as heing .in the possession of tho 
carrier, or as being kSo lodged , 

When goods are in transit.^i, therefore, a.ro in the pos.session 

of the carrier,cairiGif, they are still in transit, and are liabh,: to bo 
stopped and tbat-is («), evoii if the ca™or ha.s been named by the vendee.* , 
But where the purchaser sends Ms own s't.ip, and orders tlie goods to be deliver-., 
ed on board Ms own ship, and the contract to deliver free On hoard, then the 
ship is the place of delively, and the tra'iri^^ i,s at an end, just as much 
as was .said m Van Oasted if the purchaser had sent lii.s own 

1 ' , as distinguished from having the goods pht into the cart oi a, carrier. 

^ ? this is SO, if the ship sent is the generic «hiij of the 

right of sttjppag'o raay, however, even in snch c.'Se bo preserved to tl.e vendor, 
if he take a' bill of lading in such term a.s tc. indicate ; that he reserves & jm 
ilisponewH o\Gx' the .goods • and this can bo. a'nl was, done by a veiulor in tho 
case oi Turner Y. Trusttim of the TAverpool ■DothSi'^ hf taking a bill of lading, 
andmaking the goods delivrtwblc to his order; oritiiftybe done by, transmitting 
the bill of lading endorsed in blank to .i.u agent to bo delivered only in case •: 
payment is made * As to the effect of making goods (ioliyoratAe to tho shipper’a 
order, see O.cy v. Shuter} Sn pposing howeyer, th^; a vendor iaignovan; qf the fact 
that the vessel'in which he is shipping liis goods belongs to the pure wer, it ap¬ 
pears to be an open question whether such delivery coviId proper y be lield to 1)0 ' 
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’ Goldmede v, Gof^trelly 3 M. & W., 20. StcadmmitPGocch, 1 Esp., 5. - . 't ^ 

* lad. Coutr. Acfc, s. 100. Kendal v. Mcirtihall, L. K., 11 Q. B. D., 356, (364, 365). Fj;- 

parte Bosevmr China Clay Companyf h. R.f ll 0\u 

'k» jifats V. 2 B. t P-t 457. , • 'i;V: 

* Hoht r, Ptru^nalf 1 Eap., 240. China Clivj'Conipan^^^ lf..i 11 Ch. B., 560, , J% 

/ac/fAfzrroiy V. 1 Su>. L. G., 7tli ed., 818 notes. ^ 

•' ‘ 2 Kx., 091. , 'V . ' ' 

® Bemdston V. Stramj^ pox* Sir W. Pago Wood V. 0., L. B., 4 Eq , 481, (491).' 

^ G Ex., 543. Schotsmans V, Lancashire and YoHa^hi/re Ry» Co.j L. E., 2 Ch., 332, (336), per , 
LordOhelnisford.^ , ■ r . ; • ’ ' 
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^ Key V, Goteaworthi 7 Exoh., 595, ^ad see KCc ire v. Dr<?8W, 7 II* L, Cas., 290..' i, v ',50\' ’ 

».L.B.,iO.P.D.,47} 44L.J. C.P.,1G1. ^ 
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;;-rHE' LAW ' oip' ;■'^;;,'■■ ’ ":M'; j0 ''.■■ ;’''-::|'(;'v; :;|''i';: '.* 

.». of'" tTO ^'^iraiiiig®;;:.^'. 


i,'r‘lt'b$.|fedds bpaght by luwii ioiifto is-at fficq wheq tl^T 

arc doliTBrc^n board jRV‘'“ iaaa^s OTffuship that fwnte^ thq goods, 

■. , . V ' '■. ' 1 ■ ^ >ii 'xl- A-n■'» ■ innr/3 f»iiw>Tnt» 4tr» n i'vrv^c'... oA 


Whas hc/-'onW 7 te^^^^ ^pas6liS'5ttAcamer to deHyef. tirj goo^V-sdithati. ,'; 

Kpiaccoidjn^ to tho ordmaiy rtile p.s i 3 fd;d^^ in poTitVin,^ v. Incflis,^ and continually. , 


iSi ^etrecl to as settled law upon the sixhject, the tratfflit7iS w only at an end; 'wb^! ^ 
the . carrier has arri-ved at the place of deefeitutionitaid has ddiyOTed the goods;*; - 
ffimiWhere jpie, pnrchascr raqtiireH ^ gqqds to Vi piarajd on bd^rd a fihii),;,^ljni'l.ered 
PBby hmieelf ■ add abcnt to roving voya^, the^tEaiisit will fcw o^l^ when 

J^ke^gpqds ' fere on hoand>:''O^e ' qncsthmi'w^ cfaanrtereft; 

^ Jmyor 'is to he considered hw^owh 8bip;.'d^endsV the,nattixe of the eliatter- . 
ill'fi' party. : “If ?ib.6 clmttcror is ^-.owner i^ahe 'myageiis'^t . fe, if the ship has ■' 
demist to him, aa4i'^he^|^;’®*”I%ed,-the'oaii^^ bo .that the captab 
, is his servant, thou a oh:%ar(} 8Uch a chartered ship world ha deh'rtnj 

p^fv'^ tb tbe hhycr; bnt if the 'owner :of the;'vessel, has his own captain and cre-a^ on 
ad-that the captain is t^ ^esvtiint of .the owner, and the effiect of the 
3-'^ dharteriis; merely to ' secnre to tiho"charterer the exclusiva thjo of tlio vessel, thni 

' a, dtih-srery by 1 . 1)0 vendor of go.'iiia .cm hoard, is not a deliveiy to the buyer, bn 

an agent to.r carriage.”* Isvt othor'wise wlien the gofxis are only a^ved in 


f||?4-a vessel at a port for orders, tl^^h the vendoe is to give ordow for tlicu* 
destination* ^oro contract i.s to deliver cargo free board at a 


ai.i 


certain plaoe, no mention beingjiado of the destination of tho. asucgo, it has been 
%ji .held in Boscvear v. China OJay. t^o^pany,'’' that the bni.nsit does not cease on 

tti' shipment, and that the mq^e cirenmstanoo of the non-discloB^ure ot the destinatira 

H^ 'of the cargo is rmmatcral and does .n«t vciidor*B right to atop in 

■tra'nsit. . i- .. ' 

IV- ' Whetbw- the transit is th« origiiasai transit or a fresh one.— Other and 

more di^.n'u questions arise wlieu it is heocffiary tq’ dE^mme whothor or not 

f the transit npo»;'which tho goods ar©; going wheh^topped, is the oripnal o)’a 

' fresh transit, or'whotber the goods have reach^ a place from -which fi-edi 
orders from ■ the purchaser are required to give them a new destmation. 


i 


This point has been dealt with -in BstUll v- Clark and Oomj^wf in the 




^ Per Lord Chelmflford in Schohmm-^s r, Lancashire an^ Torhehire By. Co,, L. B., 2 Ch , 
(535). 

^ 3 Bast., 381. 

• Bernd^tcn v. Strang, L. B., 4 Eq , 481 > (492), 

Berridstoti) v. Strang ^ L. B., 4 Elq.> (490). 

* Benjamin on Scd«, 856. 

^ IpTOLner' V. L. B.* 7 ^4» 

’ L, B.»ll Oh. 0., 6tiO, ; , 

» Tj. K., ao Q. B. D., 616. 








THE LAW OF AGEKOT* 

V Whether goods are held by person as carrier or wharehouseman.— 

The qtiostion wlietLer, when jhe goods have reached, iheir destmoMon^ they remain 
in the hands of the cannier ^wet carrier, or if landed, wheiherIhe whar^ 

the buyer to receive them and hold them on the buyer's 
■ accountj is, (as the question of possession is itself ambiguous) to be gathered 
from tho intention of th > parties,^ fix^m their minor-.acts. If the po 8 > 3 ossor 
of the goods has the intention to hold them for^ the buyer, and net as agent ' 
" -to forward, and the buyer intejids the possessor so to hold?.?them ^ for* him, the 
bransitus is at an end ; but says, Air, Blackburn,* I apprehend that both these 
/ ' I intents must concur, and that neither can the carrieiv of his o^Vn >11]^ convoi't 
himself into a wharehouseman, so as to terminate th,o traii^itas without the 
v*' agreeing mind of tho buyer (James v, Griffin ;)^ nor cat the. Wy or change 
th e capacity in which the cairier ho]d>s possession withouf Ms assent, at least 
■ until the c^viU’ier has no right whatsCevei' to retain possession aga;i?:xst the buyer 
(Jackson Y, NichoU)^ Iti Jamss v. GriffinJ the hankrupt sent his Sfon to land 
the goods at the wharf where ho was accustomed to have goods landed and 
^ until he carried them nwa/y in his own carts; hut he at the sanie time 

told bis son, that he w'Ottld not meddle with tho goods, and that he did not 
intend to keep them, and that the voadoi . ought to have them. The goods 
wore, however’, landed, by the son’s directions^ at the wharf,' and there stopped 
'A', in transit by the vendor. The ^Court (Abinger C. B., dissenting) held the 

declaration made to the son to be admissible in evidence, although it was not 

communicated to tho vendor or to tho wharfinger; and that such declaration 
showed that the hankrupt had not taken possession of, the goods as o'vvner, 

V and therefore that tho traiisitus, was not determined. Lord Ahinger’s dissent 

to this, was based op the ground that the intention of the hanki’Upt not having 
been commu^icatod to the wharfinger, the agency of the latter could not he 
affected by it, and that tho transit was therof 01*6 ended; His Lordship considt^riug 
that the result of the Court’s depision would bo to protect underhand intentions 
of bankrupts, and to qualify tho acts done by them in making contracts with 
any person who might receive goods in their names, In tho case of Jackson r. 
Nickoly^ the buyers niade repeated demands for the goods after the arrival 
of the vessel, and before stoppage, hut the master of the vessel X'efused delivery , 
and the Court held that the goods had not come into the possession of the buyer. 
That the carrier’ cannot chaise his character so as to become the 
buyer’s agent to hold the goods, without the latter’s assent, appears from t)ie 
COSOS of Bolton v. Lancashire and To^rksMrG By. Oo.,^ and ex-parte BarrowJ 


^ James v, Or#n, 2 M. W., 623. 
* Blackburn on Sale, 364. 

» a M. & W., 623. 

^ 5 Biag. N. C„ 508, 


Whitehead v. Anderson, 9 M. W., 518. 

* 2 M. A W., 623. 

• L. R., 1 0. P., 431; 35 L. J. O. P., 137. 
» L. R., 6 0b.D.,783. 
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And tlic caajB of WJiitehead y. 'And^rson^l an authority for tho converse 
proposition that the buyer oaniidt compel a carrier to hecome his bailee to 
keep the goods, without latter’s assent. ^ And in ex-parte doopar in re 
McLaren,^ this principle wji^ expressed by James L. J., as follows When 
goods are placed in thf"'|^ 'ossession of a carrier, to be carried for the vendor, 
to he delivered to thfi 'purchaser, the transitus is not at an end so long as the 
caixier continuo^j to hold the goods as a carrier. It is not at an end until the 
carrier, by agreexsont between himself and the consignee, undertakes to hold 
the goods for the CO,hgignee, not as carrier, but as his agents Of couiso the 
same px'incipJe will apply to a wharohquBeman or a wharfinger.” 

What is the actual delivery to the vendee which ends the transit.*—* 
Tbe actual delivery to the vendee pr his agent, which puts an end to the traix- 
sitrs, may he, as says Parke B., ** at the vendee’s own wharehouse, or at a place 
which he uses as his own, though belonging to another, for the deposit of goods;^ 
or it a place where he means tiiie goods to remain, until a fresh destination is 
communicated to them by ordei'S from himself or it may he by the vendee’s 
^ taking possessioii by himself or agent at some point short of the original intended 
place of destination.”^ Xiord Abingor in the same case laid uown the law to be 
well settled that in .all cJisCa of the sale and transmission of goods, the transitus 
is at an end when the property comes, either into the actual possession of the^ 
vendee, or, to that place where, by his authority, they are destined to u;ome for 
his use and to await his orders, where there is nothing further to BO done with 
the goods but to sell thf 3 m to a customer, or to ?^pply them 'to his oxvn use; where 
iu effect, there is to be no fuiiher change of possession, till a change of property 
takes, place, the transit is at an end.” As foVnis see. also (3. J. P. Ey, Go, v. 
Eahmandas EamJHson,^ . The carrier rmy, however, become agent to hold the 
goods for the buyer, even though he cld^inis to retain them urty. his lien for 
freight is satisfied whether he does in ^ui'et become such p agent, is, again, 
a question of intention ; where, how«wer, there is any special agreement between 
the vendor and'*purclniser as to th^e destination of the goods, the transit will, of 
course continue until the gooclfi« have reached that destination.® 

^ 0 M. <fc W.j 518. also Ooufiwtry V. L. R., 6 Eq., 4k ^ 

• L. B.",aiCb. D.> 68. 

Sv'Otfc V. 3 B & P., 169. Rowe v. Pichfwd, 8 Tsuat., 83. 

^ T)ixoti' v^ R(\ldww>f 6 East., 175. 

Jams V* Gfriffin, 2 M, & W*., 633, per Parke, B. . 

• 1.1,. lii, 14 Boia., 57. - . ' 

^ g«.e AllarK,v. Gripper, 2 Cr^ & J., 218, but see Ormoehay v. Eades, 1 B. & 0., 181. 

• Bonjemin^on Bale, Ex-parie Watson, in re Love, L, R., 5 Ch.-D., ^35. Eiv-parie 

Rosevear, China Clay Company, L. R., 11 Ch. D., 660, (570). Bethel v# Clark, It, R., 
19 Q, B. B,, 653, (659, 660). L. R., 20 Q. B. I)., 615. 
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Ve,^d(?o may anticipate terminai^ion of transit.—Tho vendee, however? 
may wficipate the fcorroinatiou of the transit,^by tahing possession of the goods 
before the destinatcd place of delivery is rcaeiiei; this is clear from the remarks 
pf Bowen 0. J., in V. az’e sold bo be Boiit to a 

, particnlax’ destination, the transitus is not at an;'‘^%d niatil the goods have 
reached the place namod by the yendeo to the yeii^tpr as their destination. 
(Jog ox:ceptioQ, at least, is to bo found to the principle here laid dovv'n ? the vendee 
can ahvays anticipate the place pf destination, if he can suc|ped in getting the 
‘ goods out of the hands of the cmTier. In that case, the transit is at an end, 
whatever may have boon sail as to the place of destmation, and this shows that* 
the real test (w'hen delivery to the yendee is spoken of) is not what, is said 
but what is dQiie.’V • 

Pairt delivery .—Blit the transit is not teinninated by a part delivery of the 
goods. There liavo been different expressions of opinion a{, various timeKS os to 
whether the delivery of a portion of the goods, the subject of eai entii'e con¬ 
tract, operates as a constructive delivery of the whole, so as to put an end to 
the right of stopping in transitu. But it has iiow been settled that the deli¬ 
very of part operatcvs; as a constructive delivery of the whole pnly wht)Q the delivery 
of part takes place in the course of tho deliveiy of the whole, and the taking 
j)ossessioi;L by the buyer of that part is the acceptance of coiistruciive posses- 
siou the whole.^ But it seenis that where a purchaser takes part shewing 
an intention: acquiesced in hy the earner, to I'eceJve and take possession of 
tljic w^hole, that niif.j-^ be a constructive possession of the whole by the acquios^ 
ceusa of both parties.^ in Kemp v. Falh^ Lord l^laokbarn, in dealing witli 
the quoatioi) whether the dVdiVery of ptut is a delivery of the whole, says :— 

‘‘ It may be a delivery of the wholo.v lu agreeing for the delivery of goods with 
a person, you,are not bound to take actual corporeal delivery of the whole in 
order to constitute such a delivery, aiiel it may Vei’y Well be that the deliveiy of a 
part of the goods is sufficient to afford strong evidence that it is mtendod as 
a delivery of the whole. If both parties i^itorid.it as a delivery of the whole, 
then it is a delivery of the vvhole ; but if either vof the portiea does not intend it 
as a delivery of the whole, if either of tliem dissents, -then it is not a d(3lh-ery of 
the whole. had always understood the law upon that p>oint to have been an 
agreed law, which nobody ever doubted since an elaborate 3 ndgment in Dixon\ 
V. Yates^ by Lord Wonslojdale, who was then Parke J, The rule J have always 



* L. K, 11 Cb. D., (3(59); see also Whitehead Anderem, 9 M. AJW., 61P^v (^34), Oppen- 

hei'm v. Bussellt 3 R. <& P., 5 k 

* Bolton V. Larichashire and YorJashirG Ry. Co., L. R., 1C. V., 431, per Willos J* ; V 
® Jones V. Jones, 8 M. & W., 431, 


♦ L. E., 7 App. Ca«., (686). 

i , 

:^,7 V 






misr/iy 







y®i 


llIOHt OF AOBJS'T AOAiNgT HJ^ PUTNCU'At 



t- 




iijaderstood, from tliat time down to %lie present, to bo that the delivery of a 
part may be delireiy of the whole, if it intended, bat that it is not snch 
a delivery nnless it is so inteudott, and I rather think that the o?^'«s is upon 
those who say that it was so inteuded.’' / 

The right may be defeated by an tesigiiment to a second purchaser 
whilst the goods are in transit.—Although the right docB not cease on ^ 
buyer’B re-selling the goods, while in transit, and receiving the price, but ', 
continues until thon goods have been dedivered to tho second buyer, or to 
sonde pei’son on his behalf,^ which pi^opositioii is founded oil the principle 
that a second vendee of a chattel canuct stand in a bettor position than his ,5 
vendor,^ yet the buyer (riglitfullyS) obtains a bill of lading or other 

docunieut of title to the goods, and • assigns it while the goods ai’o in 
transit to a second buyer, who is acting in good faith, and who gives for 
them valriahle consideration;^ the x^iglit of stopping will be dc:feated> Althoucrh" 
the mere fact that the purchaser of has resold them, and that the bill 

of ia4ing has been made out in the name of the sub-paichaser, does not put an end 
to the transitus, or destroy the right of the originjd vendor to stop the goods 
in transitu*^ It is, as has been meutioned, further necessary, that the assign¬ 
ment of the bill of lading to'bOi etfecti ve against the right of «toppii)g, must bo 
an assignment by the buyer to a sccoiid buyer acting in good faith, thus 

if such second buyer should be aw^aro tliat the cousiguee was insolvent, and then ' 
takeu the assignineut for the purpose of defeating (he X'ight to stop in transitu 
thereby intending to defraud the consignor out of the pidce, he will be acting 
and will be held to stand in the same situation as the consignee.^ 
But tho mere fact that the indorsee has notice that the vendor has not been paid, 
is not sutficient to establish Tax Salorilons v, Nmen^"^ the criterion i$ 

said to be does the puichaser take the bill of lading fairly and honestly,’’or 
‘‘without notice of such circainstances as rendered the bill of lading not fairly 
and honestly assigrxable.” But althoagh a bill of lading may have been en- i 
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^ Ind. Contr. Act, s. 101. Golding Divia ^ Co., Ld.^inrc Knight^ L. R., 13 Ch. D., (638), 
(6b6). 

* Dixon V. Yates, 5 B. & Ad., 818, (839), but see the remarks of Lard Fitzgerald in Kemp 

V. Jfalk, L. R., 7 App. Gas., (500). 

* The word rightfully is not luado use of in the Contract Act, hot it can hardly he sup- 

pOBed t/uUi it was iritentionariy omitted ; it is probable that Courts in India would 

follow the Bugiisix law, \yhich holds that th(3 obtaining of the bili^ mast be rightful, and 
at all events no Court would be justiiied in upholding a fraud. 

^ Ind. Contr. Act, s. lOli. Jenkf/ns v Usbourney 8 Scott. N. H., 805, (521). 

* Golding Davis ^ Co., Ex-parto, in re Knight, L. R., 13 Ch. 0., 628. - ^ : 

* Ca/mming v. Brown, 9 iiiasb., 514, ‘ ; 

* GiMfiming v. Br<non, 9 East., 506. , t \ v .■ v « ^ ^ ' 

■ • 2 T. R., 674^ (681). . ^^ v I ‘ ^ 









254 THjE lAW OF AGI5H0Y/.y;.r.y ■ 

dorsed to a hand jMc purchaser, it is as T have pointed ont necessary to defeat 
stoppage that the hill of lading should have come into his possession with the 
authority of the vendor. If it ho stolen fihm him, or transfei'red without his 
authority, a subsequent fide transferee fo,r value cannot make title under 

it, as against the shipper of the goods.^ This diof^m is. however, confined in 
its terms to the original transfer of a bill of lading 4®l*^^"orable to the assigns of 
the shipper.*. 

The assignment must ha for valuable consideratioB». Past debt— The 

assignment to defeat the right of stoppage must bo for valuable consideration. It 
has been held in Bodg&ry. Comptoir L'jEscompte df Parish that the forbearance or 
release of an axitecedent claim is not a good consideration for an indorsement of a 
bill' f lading,vso as to defeat ah unpaid vendor’s light of stoppage in transitu; In 
tliat case Sir Joseph Napier said:—“ Doubtless the vendor’s claim cannot prevail 
• against the claim of a transferee for vslue given on the faith of a negotiable 
security, fairly and honestly taken: to the extent to which he has so given value 
he has a prior claim. But the rule is founded on the reason of it,, as already 
explained; ce'ssante ratione^ oessat ipsa h^. Where there is no advance made or 
value given upon the faith of the documents ; where the object is simply by a 
sweeping clause to gather in whatever may be got to recoup the creditor of a. 
debtor who had become insolvent for an improvident, adyance made upon the faith 
of a totally different security; wdiere upon the true construction of the assign- 
ment, no interest passed that would place the assignee in a better position than the 
assignor, and the bills of lading which subsequently came to hand were trans- 
feiTod expressly in performance of the agreement in this aj^j^ignment and without 
such other consideration whatsoever, it appears tp their Lordships that such a 
transfer so made, and under such circumstances, cannot be held to defeat the 
vendor’s clkun.” But in the Ohartered Bank of India, Atisti'aUa and China r* 
whei'e A, a certain niprchant in London and who had a place of 
business in Hongkong, purchased goods for shipment from B and paid for them 
by his acceptances of B’s drafts against the shipment, on , the teims that A 
should send them to his firm at Hongkong, and that the proceeds should be 
remitted to A in bills specially to meet such acceptance, A’s firm at Hongkong 
owed a laxge sum to the chai^tored Bank, and were under engagement to secure 
the debt by depositing shipping documents with him. And being threatened 
by the Bank, with immediate legal pix)ceedings, they promised the bank that if 
they would forbear to take such proceedings and would release them from their 

t * Gmmey v. Behrend^ 3 El. & Bl., 034>. Shuster v* McKellar, 7 El. & Bl., 722. 

* Pease v. Qloah.ee, L. K., 1 P. C., (228). , 

• L. E., 2 P. O., 393. 

♦ L. B., 6 P. O., 601. 
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^ - BIflHT OF AGEST A«A/lf8T HIS PBIifOIPAL. , 

oTiKgation to deposit shipping documents, they would deposit with the bank hilts 
oJE lading for goods of a certain value, upon the understanding that the bill of 
lading, or the goods represented therein, should be retuniod to them upon pay¬ 
ment of a sum equivalent to the value thereof. On the 14bh December 1866, the 

bill of I g diug of the goods purchased from B, was accordingly endorsed to the 

bank, which hdd no knowledge of the terms made with B, and it was returned by 
the bank, according to agreement, on the I’eoeipt of an eqnivalent sum; Sir Bar¬ 
nes Peacock who delivered the judgment of their Lordships of the Privy Council 
said “ The bill of lading having been eirdorsed to the bank for a valuable cou- 
sideration and without notice, passed the legal interest in the goods to the bank. 
Apparently from the statement in the answer, the goods were actually delivered 
over to the bank, so that the legal interest passed to the hank not only by the 
delivery of the goods, but by the ondorsement of thO; bill of lading. But even, 
assuming that the bank did not phtain actual delivery of the goods, there is nO ' 
doubt that the indorsement of the bill of lading for valuable consideration, passed 
the legal interest in the goods to the bank. There is a distinction between 
this case and the one which was cited of Eodg^r V. :^ompoif D'Es6ompte de 
Paris.i In that case the question was, wdiether the goods could be .stopped in 
transitu, and whether the endorsement of the hill of lading pi'evented the unpaid 
seller's from stopping the goods in consequence of the iiusolvency ...... but the 

present case differs i'l'om that case inasmuch as qh the 14th December 1866, the 
hill of lading was in the hands of Lyal Still and Company (the Hong¬ 
kong branch of A’s firm;); and they indorsed and handed it over to the bank 

for...... a valuable epusideration. Nqw it must bo taken that the con- 

■sideration for the deposit.of the bill of lading was the release ... from the 

.original contract to supply shipping documents of China produce, the substitn- 
tion of a new agreement, and tlio abandonment of the threatened legal procoed- 

ngs..Their Lordships are of opinion that the transfer of the bill of lading 

in this case was for a valuable consideration. This case dlMrs entirely from 
Eodger's case because the bill of lading in that case was not handed over at 
the time, but was handed over in pursuance of tho agreement generally, to 
hand over all bills. In this case it was handed over specially at the time in 
consideration of the release, and of the ah-andonment of prooeeding.s tor not 
delivering over the shipping dQCuments.| It therefore appears that the bank 
did obtain the legal rigtit to the goods by the indorsement of the bill of lading 
for a valuable consideration, and whether they afterwards actually i-eceived 
possession of the goods' or not, they had a legal title to them, without notice, 
and that legal title was not applied by the equity arising out of the eircum- 
stances under whiph the goods were sold by B. The effect of their Lordships’ 


> li. B., 2 P. 0., 393. 
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judgment waa therefore to dociile that the hank by forbearing to ane, and 
the release from the obligation to deliver shipping documents, gave valuable 
consideration, and that the legal interest in the goods passed by tbo indorse¬ 
ment of tlie bill of lading, and that B could not enforce his claim against 
. the proceeds of sale received by the bank in respect thei’eof. The view, how¬ 
ever, that past consideration was not a good conatderafcion was diseented from 
in LtMsil’V. S There, Geen and Company, tbo consignees of ccid.ain goods 

were indobfed tp the plaintilfH; on the Ist January, they ai>plied to the plaintiff 
for a further advance, which he agreed to make on. being liist covered. Geen 
and Company promised to give him cover (not naming anytlung in particular) 
and the plaintiff advanced them a fiudher sum of £2,000, the plaintiff being 
content with, tboir promi.se. On the 4th, J»niiary, the bill of lading of the 
goods in question consigned by the defetidantg to Goon and Company, came 
.to the possession of the latter, who on the following day, deposited it with the 
plaintiff in fulfilment of their promise to cover him. No question turned on 
the quantity of the property so handed over, nojc in any way as to the validity 
of the transfer. It was admitted that the plaintiff was a hond fide holder of the 
bill of lading for valuable consideration. Bat the defendants contended that 
thongh the plaintiff was such holder effectually as against Geen and Company 
and their assignees, if 'they had become bankrupt, or any one claiming through 
or against them, except the defendant, yet they, the defendants, had not lo.st 
their right to stop in trausitn and that the right of stopping waat available 
'and effectual agfiinst every one, except the assignees of a bill of lading for 
valuable oonsldeiation, and nnloRS that valuable cousiderjii,tion had been got by 
means of the bill of lading; that if sneb consideration were past, it was not 
snob a consideration: and that sneii right was only defeated where there was 
a transfer foi present consideration. And in support of th is contention relied on 
Jtodqer v.Comptoir D’Escompte de Paris.^ Bramwoll J. said:—“We think that 
case justifies the argument and is in poi.ut. There may be differences in the 
facts of tbeffwo ease,s, but f.bo ratio decidendi was clearly that advanced for the 
defendants in the present case. We are not bemnd by its authority, but we need 
hardly say, that we should treat any decision of that tribunal with the greatest 
respect, and rejoice if wo could agree with it. But we cannot, there is not a 
trace of such a distinction between past and present consideration to bo found in 
the books. It is true thero is no decision tlic other way, but wherever the rule 
is laid down it is laid dorvn without qualification, vvs., that a transfer of a bill of 
lading for valuable consideration to a bond- fi.de transferot; defeats the right of 
stoppage in transitu. It is true no doubt, that opinious must be taken seoundam 
sulyecfawt mcBmaw, but it is strange that no Judge, no Counsel, no writer, ever 
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^aiiisi appeaj?ing^,;',.]^^ao^^ 

that 01 ^ tJrie-oase.a ro'vejij, bu^ a n.ov"el^, 

■;(iall(^ ‘^ft^^p^^'authodrity of fill, tlie provious Judges- ^d 
vith'^^./aubject^ Mqvo th^in tli&i in Vertue v. 

. goes oj^’ aJ'^te^ tb '.s^y ibat (lie plaiutiJE was a traiiBf<^E^''!’fc2?:' ,T^ 
aidera^n -'-sb im defeatr-tlte right of wtoppago, it, iot 

ponridoratii^^^ waj4,];^t^ a^-yaa ■ the fact, -bat/o'a. the giWiid 

^0^^ o£ tba fci’ajosfororis instjy-enoT. . S^theriit ' is . 

t4uat;th;x||;|)^t^^ to liaF^'.boen mentioned■."iii 'Rodger t, Ooyfuptc^^y^^^ 

P?m5, ttii the. neplj. Still fiirtheiv T^^it'h ' all rt.-spect, fee it aaid,, 
reaso23L.;^vea in the judgment is not •^atiHiaci-oT^ is said ^ tho genejral rTiic, sb’ 
elearliy-^tod. Wd La*rd St. liebiaa-da in dihe oaae-i(>f Xtsi 

y -K- ^s. ..:... '2. -■__ _ Li. _‘ J.T.. _ .;_ _ :!■■.■'' .x-' 


that the’ aasigrieo of any •;S4)carit}r:staiadhv,ii the wmo.-ifK^^SDn^'aa 
^si^bt’\fe;-id'’ihb''^hiti'^^ara it/ No ' daiibh but .that mlb dbta 'n 


% 

■not .'- 1 

T-eib-x^enee to . a osB e where the'/il 
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hece. Lord St. Lebam.tdfe said that with . . _ 

titlo to a chose in actiDn, au. equitable title onl^', or djt)|>ping such an ex pres- :y 
riofij a right agai.nst a. person iialbie a coi^^ and he held that the assigned 

of that right was m the same as the assignor, Hero the plaintiJff^A ' 

title is, as it was In Ihdger v, 4e Faris^ a Mtle to proper 

ia ownership, nud to use the old expression, a legal right. If besides decd^^ 'Vs 
^7ith the airthoritiBS, we loolc at the reason of th£^ thing, w£i aiH' led to the 
conclnsTDns, all the arguinentfl of Mr. Justice Bnlibi' in lAtltharrow v. 
apply tosuch a oase m the bixe before m. Practically such a past oQa8idomtianV'®|^^?^ 
as is now under diHcussioTi, hhfi always a |)resei.t operation. It stays tlie hatrii, 
of the oreditbr/’ yVyjj 

The right will not be lost until conditions of the bill of lading are I 

pexlfbnned. — And farther it appears that if the hill of iacthig contain conditions, 
every entiorst^ vviU tahe it, subject to such conditions, and will gain no ru^ht;^ 
tbffl®under until the conditions fee p©rfor*med> / ' ■ 

How stoppage made where instrument of title is assigned to secure 3| 
specific advance. “But where 


the bill of laiiingor other instrument of title,^ 
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4 Camp., 3l. 

5 H. L. Ca.3., 702. 

2T. E,63, (75l 
Barro^u v. Colesj 3 Ca:;Tr];')., 92. 

As to wliut ftre iii 8 trQm(?aw 3 of title. d 1, 

I. L. E., 14 Boic.j 67, (67), and the JIhgliKb oascis of 0xtvi» v. Bfjlckowy L. K. tO Olij^ 
49V Kein^ v. Fd^h, L. B., 7 App. Cas., 573, Bry€ms v. Al*, 4 M. & W., 77lii 


F. Hy, Go. V. Uanmandas Rain'kiion'y o c ^ ‘ 




Akermarh v. SttmpkrBy^ 1 Q^&t P , 53. li^(:Fnv<*n v. Smith, Z H. L. Gas*, 309. Zwin^er 
V. JJ-imnda, 7 Taimt, 265. Lticas v. Vorrlen, 7 Taimt, 278. 
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to goortf? {n transit, is assignecl hy thebiiyorof siicli goods by way of pledge 
to secnro adyance made it, in good faitb, tbo seller cannot 

stop tlie goods iiv transit except on pi^yment or tender to the pledgee oF the , 
,te The goods on rinot be retained as a security for a gorieral balance of 

accoiiut, but only for the specific adva-nco made upon the seourity of the bill of 
lading. This principle is laid d.orm in Spaldiruj v> but before referring 

to that case, the preyious case of in re should bo noticod, whioli case y 

shows that the right is not defeated a-bsolutely by a pledge of fho bill of ladihgjbnt 
'ij jy h remains, siibjecfc to a lien/for the endoi^^^ There, Lepage and Ooin- 

: pany having pni'chased twenty-three casks of oil from Wostmithiis, who clrow a 

bill of exchange on Lepage and Corn pany for the price. This hill and the bill of .: 
' '■- t ladmg were to certain agents ' of Westzinthiis instructions to 

deliver the bill of lading to Lepage and Company upon their accepting the, bid , 
Vi; of exchange; the bill was adeepted by, and the bill of lading made oyer to, 

. Lepagtr and Company, Hardman and Company who were brokers and who w ere 
' ' ‘ the aidnt of making a in cash axxd by to Lepage and 

goods placed byd'tieTn. in the hands of Hardman and Gompany 


rn 


Company, upon 

for sale, had previously b> the bill of ladiugv oib the oib made over to 


m 


r 


m'' 


thorn, adyanced to Lepage and Company upon yariotts goods, all of which were 
ill their possession, £(>,700 ; and they sulisequently at the request of Lepage and 
Goiapany accepted their draft for £1,500 as a furtbfjr advance upon the goods 
; > alreody in their hands, and also on the 23 casks of oil which had not then arrived; 
''.'ti'The bill of lading for the oil was theroiijion endorsed and made oveiy to Hard- 
t man and Company. SubsequoBtly a further advance of £1:000 was mnde by 
them to Lepage and Company, a bill of lading of another cargo of oil being 




end^^^^^ and doHvered to tliom as security. Lepage and Company became 




bankrupts, and their acceptance of Westziuthiis’s bill was dishononred. 






yiSubsoquently to this the 23 casks of oil arrived, and the agents from West- 


zinthus thereupon gave .notice to tho captain of the vessel in wliiciv the casks 
aiTived, not, to dbliver to Lepage and Company, and demanded thcinselves de- 


: livery tendeidug to the captain the amount of freight, but no tender was made to, 


If ‘.Hardman and Company of fcho advamjes made by them. The captain delivered the 


” * oil to Hardman and Company under an indemnity. At the time of the baiikruiS.^ 
of Lepage and Cpnlpany, they were indebted to Ifcxrclman and Company to the 


amount of £9,271, who held goods of Lepage and Company which had actually 
airived, of which the net prove ads wd ten realized were £9,961, and they also 
held the bill of lading of the 23 casks of oil of which the net proceeds 
when sold amounted £83^ and Hie bill of lading of the other cargo of oil v hich , 
§p. cargo wdiori sold amonhtecl to £1,106, making a total of £11,399, 

* 6 Beav., 376, 




Out of this 
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Ind. Coutr. Act, s. 103. 


» 5 B. & Ad., 817. 
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suiTi Hardman aiid Company paid lliomselvos £9,271 duo as afox’esaid and 
deposited £1,437, the amoimt of the two parcels of oil, to abide tlio reealt of an 
award, and paid over the rosidae to the assignees of Lepage and Oompuuy. 
The arbitrators appointed to decide the olainis on the oil made by "Whsizin- 
thas and the aswsignees of Lepage, decided that Wcstzlnthus had by virtue of 
the demand axid atixonpt^^^ in transitu, a preferable right, either at law or 

in eqiaty, to Ihe geiieral creditors of Lepage, but allowed him only a pi'opori.hou , 
of 18 per ceDh on tl|e proceeds of bis goods, considering that the gf>ods deposited: 
by Lopagvv Avith Hardmaii and Company should bo proportionately cbarged 
with the payment of the debt due, disatlowing the equity olainied by Westzint hus 
to oblige Bardmaxi ' to pay himself out ot‘ Lepag*e*s own goods. ' A rule being 
obtained to set aside the award, Denman C. J., said As would 

hare had a clear right at hiAv to resume the p>ossessfon of the goods on the 
insolvency of the vendee, had it iiot bceii transfer of the pi'operty and, 

right 6f possession by the ondorsonient of the bill of lading for a valuable 
consideration to Hardman,, it appears to ns, that in a Court of Eqrxity, sucii 
transfer would be treated as a pledge or a moitgago only, and Wesizintinis 
would be couHidered as having mmmed his former interest in the goods, subject 
to that pledge or moitgage We thinefore tM that WostzinthuvS-by 'his 
attempted stoppage in transitu, acquired a right to the goods in equity (sub¬ 
ject to Hardman and Company’s Hon thereon) as ag^ainst Lepage, and his 
assignees, who are bound by the same equities that Lopag'c was. And this 
vioAv of the case agrees with the opinion of Mr. Justice Buller in his comment 
on the case of SneCiy. JP'/'escott in Lv^hharrow and Mason} If, tlien Wesizintlius 
had an equitable right to the oil, subject to Hardman’s lien thereon for his 
debt, ho vVould by means of his goods, have become a surety to Hardman 
for Lepage’s debt, and Avould then have a clear equity to oblige Hardman to 
have recenu’se against Lepage’s own goods, deposited with hiia to pay his 
debt in case of the surety ; and all the goods of Lepage and Westziuthus 
haAuiig been sold, ho would have a right to insist upon the proceeds of Lepage’s 
goods being appropriated, in the first instance, to the payment of the debt.” 
The Con trace Act is, ho weA^'er, entirely silent as to this right to have all the 
pledgee’s goods appropriated to the discharge of the pledgee’s claim boforo 
any of the goods comprised within the bill oi lading are so applied. In Spalding 
y. Rudinej} where the plaintiffs^ were merchants residing at Stralsuncl, and 
their agent sold on their behalf to one Thomas a quantity of wheat, the pneo 
to be drawn for on Thomas at three months’ date payable in. London on haiuling 
invoice and bill of lading. The plaintiffs shqxpcd the wheat, sent the in* 
voice and bill of lading to Thomas, and drew upon him as agreed. Before 
the »ri>iA’ol of the vessel carrying the wheat, Thomas, in consideration of the 

’ 6 uoav. are. : 


^ 6 East., 29 note. 
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\ ' ^ rig-ht to b6 mdeimn and compeiti^^ed.—D pcm 

priTi(n|)Jes, fi^ya^nt is entitlert^^^^ from liis prm^pai agtiinst liahrffltifiis 

incnrr^Vbj Mm4ii the orders of Iot principal,® nnteas those order ai^ ; 

or unless thaliabilities are inciirred in respect of some illeg^il act of ths^. i 
i^eut himself, or by n^ason of his default.^ ^isJpoie is in accardanco trith tlie... 

. ;Cf\^ ** ol3iciu& nemini debet esse datnno^m’" (Ins, Lib. 56, para. 4), ■' 

ylrid down in the Indian Conti^et Act,^ as :fo^ov^^ -^ 

;L Tilsit an agent is entitled to Be indemjnilied by Iris principal agumst the ; 
coufieqttenees ^ of all acts^’ done by him in exercise of the authority oon* ' 

;f«cwsd. ■ ..■. '-V;' ■■•..' ■ ■ '■ ' ' 

Th a^nt is entitled tt> be “indemnitied by his principal against the 
.; coaii^fiioii^ bf acts done in goixl faith, e^eti though such acts cause injury to , 
the rights of tMrd pery.oiis ; but the piindipal will not bo liable to indemnify , 
thb agent against the cjoj^equenees of an act vvliich is criminal, whicii lie may ■ 
have employed-the agent to carry out. , 

o. That the is enMtlcd to bo compensated by hm:^prmeipal In respefd. 
bf jujury caused to him by the priucipays negtect or want of Bkill. 

; ip lEdeiSimty s^amjst lawM.acta.--tFndor this heading foil caseH 

'in whtph the,agent has suits.on beha^^ principal, and liar been 

put .to euifcsj .ehaa^as and expenses tiiCT or where he has on half of the 
prinQzp^ properly made isdsiaiices or inourretl expenses in the business of tbo 
ijjeflSBy;® or expense's incurred'for wharehousrag duty, frengbt^ lighterage, 
porterage, general average, .salvage, repairs, travelliug expenses, ^nd for f)t:her 
acts done to presen '“0 tho ptuperty of ha all , such cases he is 

^titled to recover ,pgainst the pirocipal, or advances “o irtadeJ 

Eeqxrisites entitlisg ageirt to recover from his principal.—In onlcr to 
entitle on agent to recover from hie p:^cipal, uuder'suuh circuaiijtauccs, >»c must 
show, first, tfaat;the loss arose from the fact of his agency ; secoudiy, that he was 
acting within the scope of liisflutliority , and thirdly, that the fault was not attii- 




■>i 


' ■ 


" AclIXtrf 1856. 

• Ind. C«ti’. Act, «L 106. See also Httiujson x. Lity, 7 T* fi,., 

A C.> 39, BiBpk^n^x. WUkitiSimr, 2 B, A'l., 

• Tfiacher v. Hardy, L. H.. 4 Q. B. D., ♦’35, 

>• Ind: Contr, Act, sa. 2^:2, 223, 224, 2:‘5. 

• See 2£a Wine Bum; 4 W". R , (XI H 1. ^ .. 

• BeUs V. ArbiiiknoU ^ Co., 10 W, B. P, C., 65. ^ 

^ See Story, 835, 336. 1 Kolia. Abrid., 12^ 7. 
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THE LAW OF AGENCY. 
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^ ^ any fault or laches on liis part. Tims where an agent* diefended on 

account of his principal a suit brought on hjfbach of contract to deliver, ■w'hioh 
Bait was decxx^ed in full in favoiir of the plaintiff ; th^ agent was held entitled to 
recover the amount of damages sastainod by him in defending sncli suit.^ So where 
J a principal se*nt his factor alnoad and conimissionod kirn to druw on foreigu mer¬ 
chants, which he did, and so stated in the accoutd which he furnished to his prin¬ 
cipal and the principal gave credit for the bills dra\Am| as foi but by his 
contxuv’-ance the bills were not accepted ; it was held that th.^ factor could npt be 
concluded by his accoxint, and Avas entitled to be paid/^; >So where an anctioneeiv 
had under authority sold an estate, the title of whicli Avas objected to, and refusing 
to return the deposit, aaois sued to compel hiru so to do, Avliereiipou he after notice 
to his principal to defend the suit, Avhich the latter refused to do, .repaid the de-; 
posit and paid all costs of the suit wlii(di had heeu inciiiTed, together with the costs 
,of his own attorney and the duties on the sale, and sued his principal to I’eeover the ' 
e.vpenses so incun od by him: b was held that he was entitled to recover the moneys 
paid on all other accounts than those of costs, as to recover costs thei'c should have 
been a special count, and there being no sxich count the plaintiih could not recover 
costs under the actio u as framed which Avas one fo.v paid only. 
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But there is little 


doubt that he would have heeii entitled to recover all the costs also, had the action 






•i'/. 


been rightly framed.^ So Avhere a mei’chant in London sold, on com.missipn for a 
merchant in Sw;eedeix, throe cai-goes of timber to airive, and the Sweedish mer¬ 
chant drew on the Loudon Tuerchant a bill of exchange for part of the produce. The ^ 
Sweedish merchant then consigned two of the cargoes to H. and Company of Lon-r' 
don, directing thorn to deliver to the London niei*chant the bills of lading, on the ;f| 
latter making acknoAvledgments (which the Sweedish mercliaid bad no right to re¬ 
quire) and on accepting a bill of exclrange for the remaining produce of the throe 
cargoes according to the account sale made out by the Sweedish merchant. The 
London merchant gave a notice to H. and Company that ho claimed the bills of 
lading without performing any part of tlni conditions, and un a subsequent occ?a- 
sion obtained possession of the bills of ladiug on the imdcrstanding that he would 
perform tlie conditions, and althoug-li he did not give the required aoknowlcjg- 
ment he accepted the bill, Avhich H. and Oouipany negotiated, and paid over 
Iho proceeds to the SAA oedish merchant—held, in a suit institui od by the London 
merchant against, H. and Company and the Savoc dish merchant, that H. and 
Company were bomid by the notice of the London luerchanCs rights, who Avas 
entitled to be re-imbursed by H. and Colnpany to the extent of the money re¬ 
ceived on the bill, the monies paid by lum for or in respect of -the three 


* Friasioney. Taglinferro, 10 Moo. P. G;, 176, (196)* 
^ Wiirr v. Praerf, Colloa P. 0., 67. 
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where the usage was, tliat M'hore a purchaser did not pay for his shsres/w'ithip ' 
-a. given time, the vendor, giving the purchaser notioo, ipight re-sell/and chargo 
iiifu with-the difference on a re-sale ,■ and the broker acting uii^er authority 
bought at such market in. his own name and wag Gonipellcfl ^/pay a difference 
pn the shares, through the negdec t of the principal to rapplj Wds, it was held 
tha‘ he, might sue hia principal for the money so paidJt For further cases on 
this point, relating to the right to indemnity fon-paymeniis made in accordance 
with the ruhss of the Stock Exohauge see the cases coligeted in Campbell on 
Side, and Agency, pp. 442-448. : 

Agent acting without dela'dlt incurrmg losses is entitled to bo 
indemnified-^'Further if an agent ; has, wii iioui. his own default inoiiiTed losses 
Of damages ic. the course of./tlio bu.sinesg of the agoaoy, or in following, out 
the instructions of his principal, he v'ill he entitled to be compensated there- 
f©);''; lout yet it igs Wt every loss pr damage for which, the agent will be entitled 
to reimharscinent from the priucij-al, .for the prinei|>p.l is only liable; tor such 
losses and damages as are direct and immediate, and naturally liow from the 
o.'coeution of the agency.2 Thus in Ihmaan v. /Ml,® the plaiutiff s brokers on 
the Loudon Stock .Exchange bought for the defendant" certain shares for tho 
.account of tb. l.>tb July 1870, and on that day by his instructions cairied 
thf.m over to the account of the 29th July, and paid differences amounting 
'to JC.l,t>'38, The defendant and ,vi..rioas otliers, principals of tlie plaintiff, not 
'having paid the amount due from them in respect of the contract of the 15th 
July, the plaintiffs became defanlfcra and in conformity with the rules of the 
■Stock r/xcliaugr, they were declared defaulters and their trailsaotion closed. Ou 
the clo.si.ug of the account a further sum became due from them iu respect 
of differences upon the contracts carried over by tbem. for the defendant. 
The plainfcifS's' paid' a dividend6A in the pound and a furtber dividend 
was expected. A eidtwas brought in the naimo of the phiiatiffs, but for the 
houefit of their'oroditors, to recover the sum of £6,013, which included the ^ 
£1,688. us, well as the sum ivhich the defendautii became liable pay upon 
theiriemg decUired dofualters, AcW that the defendanfs were not liable for 
aTiytliing beyond the £1J-SS, tbero being no implied promise by a principal 
to bis agent to inde/pmify him for .loss, caused, not by reason of his having 
entered intio contracts which he was authorized to enter into by the principal, 
,but by reason of bis ovti inBolvoucy. Blackburn J , said : “ There' was no failure, 
by the defendants in any part of their ur.dprtakinga, there was no evidence 
that the insolvency of the plaintiffs was occasiohed by reason of their having 
entered into contracts for the defendants, it is consistent with the evidence that 
the plaintiffs could have become imsolvent precisely ^t. the same time as they 


' * 'Polloch V. stable, Vi Q. B., 765. 




Story, 339, 341. 


» L. R., 8 Ex., 242. 





dx{J if: filoy into any oontraot for eitber of tbo dofeiidants, 

I'he pIaiutilE’s ixxsolrenoy vvas:, so far as ixu^arda fKe dofeBd.ant^ entirely tile 
result of tlieb own default.’’ Whore, however, the loss which the agent has 
inoTUTed has arisen by his own default, by reason of his insolvency, and 
not by reason of his having entered into he h^ B^oh, authorized 

to enter into, there is no promise which can be implied on the part of hi^ 
principal to 

Indemnity for |os^ imprudent a.cts done witMn the authority.— 

The agent has moreover a right to bo iiidotnniiied ogainst the coiisef]nonce 
of even imp:riident deno, 'within the authority ebuforred, and 'vsdthout 
neglect and fraud oib hia part. Thus in Overenct Guerney y. Oihhy^ where 
certain directors^^^w^ authorized, iindor the Aidiicle,s Association of the 
Company incorporated for the purpose, to pui’chaso and acquire, VAuder cer¬ 
tain stipulations as to guarantee or otherwise as might be agreed upon,' 
the business of Overend and Guerney and Company it thou stood; and 
the directors purchased the whole business inchidiug all the assets and liabi- 
UtieSy tal^ug as a guorantee of tVie value of the a a sechmty which the 
. Court subsequently -found sufficifUife; no any fraudulent character 

was made against the dmecdors, oit of any bi*ea of duty, oi* of any negii- , 

« ’ gmee, or of their not having done Honestly what they considered to be their ' 
duty towards the Gorapany ; but they were sued by the Company and sought to 
be inade liable for all the loss which 'was snstainod in. coneexiuehce of the failure^ 
of the Company a short time after it was incorporated, on the allegation that 
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they were trustees for the Company, and that in pur chasing ^ho busiueas tbey 


did an act so hnpro\'idont and iniprudeni that it amounted to craf^sa rngUr^Mui 
and consequently to a breach of trust; Lord Ghelm>sford in giving judgment on. 
the case, said!—“ They (the db/ectors) did it (purchased), it is admitted hoxiestly 
and fairly, and believing that they were doing it in din charge of their duty, and 
it seems to me to bo a very strong and unusual thing for a suit to be now 
instituted to make the directors liable for the loss which has occurred under thesei 
circamstances. In fact, it amotints to this ; an agent (because these directoi’S 
are ideally more in the charactor of agents than of trustees, they are mandatories), 


an agent being aathorizod to do an act, 'which act is in itself an imprudent ono. 




and which the piuncipal ought never to have authorized to be done, is when the 
loss is ocQ^ioned bv his liaviTig done; the act, to be made liable for it. 1-hat 
certainly'is rather a stailling proposition, and one 'which it would require a 
great deal of argument to lead me to adopt.” ' . ^ i 

No indemnity where the agent is nnskilfuL—It has, however, been : 
held that .although an agoutis entitled to l>e mdenini led against the conse- 
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of the warrants. On the 26th May the'plaintiff, according ^ to the tisage of 
trade, at the request of the defendant, paid the price of lot'67,, and obtained for 
it a warrant and cleared it at the custom house. He, at the same time, but 
without special instructions from the* dofendant, paid the price of lota 68 and 
69 and obtained warrants for the same. The defendant not only knew that 
this was a %omnion piAactiee; amongst brokers, and that the plaintiff had 
acted in a similar tnanuer in similar sales made on his behalf by the plain¬ 
tiff, but ha was infoinned by a xdork of the plaintiffs ihat these lots had been 
paid for; on the 22ud June, the defendant sent instructious to the plaintiff 
to' clear lot 68, On the same day but before those instructions could in 
the usual coxii'se of business be acted upon, a fire broke 'Out at the whareKil'^e 
and the sugars were destroyed. The^ Court held that the plaiutilf was en-' 
titled to recover the payment made by him on account of lot 68, on* the ground 
that the defendant hiid adopted by his order of th^ 22nd June, the pay¬ 
ment already made by the plaintiff.^ So m Omiwal v. the defen¬ 

dant a mei'cliant in London sent orders to the plaintiffs, merchants in Riga, 
as his factors to buy some hemp at a limited price; the plaintiffs oxcjeedod the 
limit by £25, but saved a sum m fx-oight exceeding the loss in price, and the de¬ 
fendant refused to accept the hemp on arrival in London, yet, although expressly 
by letter refusing the contract, shipped the goods on anew risk instead of dispos-. 
ing of them in TiOndon : and in a suit bi^ouglit by the plaintiff, to recover his com- 
mission charges and expenses, sought to prove n custom vdi^eby he became the 
factor of his factor; the Court held that the acts of the defendant after the 
anival of the goods., were not the acts of a factor, and that it wslb cloax* from 
the manner in which he acted, that he desired to have the goods at a lower x)ric 0 , 
and meant to take them as his own notwithstanding what he said; and that he 
must by his acts he held to have waived the right of disowning the-contract, and 
must account to the plaintiff according to the price he paid. 

Where there is a special contract, which is in itself ultra vires, if 
the principal adopts the contract he must indemnify the agent against its 
burdens.-^Where an agent on behalf of his principal makes a special con- 
ti'act, in itself t-im, in order to fulfil which he incui^ special expenses ; if 
the principal adopts the benefit of that contract, he tnusf in equity also bear its 
burdens; thus where a master of an ordinary seeking ship entered into a charter- 
party, under seal, to carxy troops from Mauritius to England, and stipulated 
that he would make certain alterations in the ship, in ordei? to enable him to 
cany the troops, and at the Cape of Good Hope, entered into another chartor- 
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^ As to ndoptioD of acts done by .agent for which act agent is entitled to bo indemnified. 
See Hartas v. Ribbons, L. E., 22 <J* B* D«, 264, 

* IVob.,609. 











tha6 “ all contracts or agTeementa, whether hy parol or in writingv hy way of 
gaming'or wagering shall he null and void ; and no suit shall be bronght ® 

, ' maintained in any Court of law or eqnity for recovering any snm of money or 
vsdfiable thing alleged to beWon upon any wager and that there was nothing 
in that section to aflEodt the legality of wagoi’ing contracts, nnder which they . . 

were simply rendered ■nnll and void and not enforceable by any process of law, ■ , i 

That the act of wagering was not unlawful, although tho law, would not assist 
the winner in enfoyciog imyment of it, but although the law would not compel . 

the loser of a l>et to pay it, he might lawfully do so if he chose,, iuid what he i ;;. ; 
might lawfully do himself he nught: lawfully antlmrize another to do on his 
•behalf, and if by his request or authority anotlier porson paid the het so bst, the 
;, amount so paid could be recovered from him as so much money paid to his use. i. 

Where the agent is employed to do ft legal act wMch in the ordinary 

course of things will involve him in pecuniary obligations, a contract to . , : 

' indemnify is implied.— In the case last cited the agent being authorized to make • ' 1 i 

tho bets paid them over to the winners, and had he not done so, he would have / 
been “ a defaulter,” and would have become liable to -certain disqualifications the 
consoquences of which would have been very serious to hiitt in his employment a.8 , 

a betting Commission agent, As to this part of the case Hawkins J. stated, The . ^ ,,,- 
plaintiff’s case may also, as it seems to me, h® supported on this ground, that if 
one man employs another to do a legal act, wiiich in the ordinaiy coui’se of .• 

■ ^ things will involve tho ageixt in obligations pecamiary or otherwise, a Contract 

on the part of the employer to indeniuify his agent is implied in law. bee , 

, : Story on Agency, ss. 337--il40 : and I thujk, it signifles nothmg that such 

obligation is not enforceable in a Court of Justice if the non-fulfilment of it ; 
would entail serious consequences or loss upon the agent, for he k not bound, 
to submit to thes© things for his employer, if, by so doing that -^diich was in - 
oontemplation of both at the time of the employment, be can avoid them, as he 
can, in the case of bets lost, by paying them;; and ho is not hound in my 
opinion to incur thy odium aiid consequences of repudiating his honourable en¬ 
gagements.” The case went up to the Court of Appeal and the judgment of 
Hawkins J. was affirmed,I tho main question there being, , as it was also in tlm 
lower Coai't, as to whether the authority given to the tv^ent was revokable 
or not. The casoof Ifead V. Anderson M’as iollo^^■eA in Seymour v.Bridye,^ & 
decision as to the effect of Loeman’s Act, 30 A 31 Yic., oh. 29, s. i, on the right 3 
of the agent to be indemnified ; but see also Perry v. Baritett,^ where Baud v. Arder- 
son was distinguished. Similarly in Tribhuvandiis Jayjivandas y-. MoUlal Earn- 
das, it has been held that an agent employed to effect a wager is entitled, to , 
recover from his pi’incipal money paid on his account in respect thereof, his 

* li, a., 14Q. B. D., 460. ‘ li. E., 14 Q. B. D., 467. * 1 fyim. H. O., 84. 
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aiiffiontj not haring been rerolced; and that the claim was hot affected by 
Act XXI of 1 SIS. So where a broker was enip^^^ by the defendant to 
speculate for him oh the Stock Exchange, with ihG Klowdedge that the 
defendant did not intend to accept the Stock boaght for himy; or to deliver 
the stock sold foi' him, but expected that the broker would aiTaiige 

matters so that iKrthmg but diftereiices conM be payable by the principal. 
The broker accordingly entered into contracts on behalf of the defendant 
upon which the latter became personally liable; and ho ^fthe plaintiff) sued 
the. defendant for iudemhity against thti liability incuri*od by him and for 
commission as broker j held, that, he was entitled to recover, for the ©mpioy- 
iQOiit of the ijlaintiff by the defendant was not against public policy and 

was not illegal, and fux'thex^ were not in the nature of a gaming and wager¬ 

ing contracts.^ Lindley J., in delivering judgment in ‘considering whether 
:fcho transaction was null and void under 8 and 9 Vic. c. 109, s. 18 

said, ‘‘ This Act does not expressly allude to Stock Exchange transactions ; but 
it has been decided that agreements, between buyers and sellers of shares 
and stocks, to pay or i^eceivo the differences between their prices on one 
day and their prices on another day, are gaming and wagering transactions 
within the meaning of the' Statute, v. Bhne,^ Barry v. Groshey^^ 

Cooper V. all decide that. But the plaintiff did not agree to buy 

or sell from or to the defendant; and I have the authority of Brett h, J., 
for saying that the Stfitnte only affects contract which makes the bet or wager. 
...... Now if gaining and wagering were iilegal, I should be of opinion that 

the illegality of the transactions in which the plaintiff and the defendant 
were engaged would have tainted, as between themselves, whatever the 
plaintiff had done in furtherance of their illegal designs, and would have 
precluded him from claiming in a Court of law any indemnity from the de¬ 
fendant in respect of the liabilities ho had incuiTed. ..But it has been held 

that although gaming mid w^ageiing contracts'cannot be enforced, they are 
not illogai- Mtch v. Jones^ is clear to that effect. ....... Having regard to these 

decisions,^ I cannot hold that the Statute precludes the plaintiff from maintain¬ 
ing the action......In answer to the ai'gumeht that a contr^tet cannot be 

made the foundation of an implied promise to indomnifyy it appears to me 

1 Thacker v. Hardy j h. 4 Q. 3. D., 685 followed in fSns-parte Boffer/^L, B., 16 Oh. P., 
(214). 

« 110. B., 626, 

^ W. N., Isi of June, 1878. 

» 6 E. & B., 288. 

« Kiiight V. Camber, 15 C. B,, 562 5 Josaoph y. Lutioyche, 10 JGx., 614, Bosewame v. Billing^ 
16 0. B. K. S., 316. 
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sufficient to say that an obligatioii to indemnify iS ct'eated wlienorer ono perso!i 
employfl anotlior to do a la'wf ul act which exposes him to lia.bility, and that, in 
my view of the evidence, the defendant did atitlioriii^e the plaintiff to incur 
liability by buying and selling as above described. I,ant luiablo to draw the 
inference which the jury drew in Ooope'C y. namely, that the plaintiff 

was iiistractod to malce tiine bargains. A real time bargain is, I susitect, a 
very rare occurrence, Grizewood v. i.,... affords an instance of one. But 

what are Ofilled time bargains are, in fact, the resitlt of two distinct and per¬ 
fectly legal bargains,'namely, to buy or sell, and secondly, a 

subsequent bargain that the first shall not he carried out; a;nd it is only when 
the first bargain is entexod into upon that it is not to be 

carried out, that a time bargain, in the sense of an unenforceable bargain is- 
entered into.’’ Bramwell L. J., on appeal said as to time bargains, '‘A time 
bargain is not necessarily invalid; there may be a good contract to selh next 
year’s crop of the apple trees growing in a specified, orchard, and what is 
this but a time bargain,” But if the term “time bargain” is understood 
to mean an agreement to pay the difference between the price at the time when 
the bargain is made and the price at a subsequent time, tliat agreement is 
perhaps in the nature of a wagei% but it is not ‘‘a time bargain ” in the 
, ordinary sense of the word.” Brett L. J., in reniarking on Grizewood v. 
said : “I need only say that upon the findings the judgment may be right; 
but tho jury probably the riaturo of the evidence hefoi’e thein.” 

Advances made after revocation of the authoiity.— The question 
whether or no an agent is entitled to bo indemnified for advances made by him 
after revocation of the authority to advance, appears to depend on tho fact 
wdietlier of no tbe ordorto pay, amounts to an appropriate on. Where an advance 
or payment is made by an agent at the order of his principal contained iW' an 
agreement, amo inciting to an nppropxdatioii of specific property, lie will be able to 
claim an indemnity from his princijial from the advance made, notwithstanding 
that ^th/s principal has coantermanded the ordcu' subsequently to tho agreement 
unuv.r whicii the-advances is made.i But where an agent has received an order 
from his principal to‘make a payment to a third person, but before the. payment 
is made the pidncipal coU.utermauds the order, the agent, if he makes the pay¬ 
ment does so at his own risTSf.^ Ho also where a customer directed his bankers 
to hold a certain sum of motiey from his private ;u5count at the disposal of a 
third persorr, a<nd tlie bankemaecepted tlie order, and before actual appiopriation 
or payment was made by tlw^ banker, the principal countofmanded the Order, Imt 
nevertheless the. banker made payment to such third person, he was held to bo 
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' be inlstiakon, tbe law will not im|3ly aa - indemnity betvve^en wrong^doers. But 
the eafte is altered w'hen the matter is iiuiifforent in itse and where it turns 
. upotr cdwumstances, whether not. The act done here, by 

changing the destination of the goods at the oider oiVthe (hubndant^^^^^^ 
clearly illegal thc^refore, was xiot within the rule of Mertyweaiher v. Nixqn^ ■ 
Thus the rule as to indemnity is again exemplified m IHxon v^ where 
the defendant gave an prder to the plaintiff to imike a- quantity of bricks and 
to impresB them with a mark which the defeiaiant knew% hut the plaintiff did 
not know, to be the trade-mark of one Ramsay, l^ho bricks were made ^ acjcord- 
iug to the order, and thoroiipon Ramsay cominenced a suit again^^^^ the plaintiff 
for an injunction, who, after incurring expenses about the defence to the suit, com¬ 
promised that; matter by paying Ramsay a certain amount, and then brought an 
action to recover that amoiuit and the expenses so incurred, that the action 
was maintainable. So in Humphreys v. Fratt^^ whci e a sheriff upon the representa- 
iv'-i" tion of a plaintiff in a suit seized certain goods under a fa SiS belonging to the 
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K ir' defendant in that suit,and the goods were claimed by oiie" John PoAvor, a son of 
,!l^tthe defendant in the suit mentioned, and John PoAver vSahsGqiieutly brought an ac- 
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tion against the sheriff and recovered against him dainages and costs ; the sheriff 
then brough t an action against the person directing him to seize the cattle, and who 
had represented them to be tlfe property of thm Lord 

'^renterclen is said (thoiigh the jijdgruent is not set out) to ha\"e held that an ^ 
indemnity to the sheiuff might be implied on ' the ground, that the sherilf 
was a public officer and placed betw^een two fires.^ In the cases of 

Adamson Y, Jarv'is^ Ibmphmjs v, Pratt^ Betts y, Gibhins^ Tqplis Y, Qrane^ above 
cited, it appears that the fact of agency w'as xioi reMed on —These cases are 
all referred to in iJiigdale v. ; which points out that the principle 

it' upon which hi such cases a contract of indeinnity • is implied, is‘not con- 
h- fined to cases of principal and agent or employer and employed; and that 


:s’/. in the cases oi Ada^nson y. Jarv-is and Humphreys y. Frati'^ the implication is 
made to rest on the fact of the plamtiffs being an ag<mt) or cm notic^^^ 

; the third party’s claim, but murely on the fact of the plaintiff having chmo 
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an act at the request of tlio defendant \vhich \vas mariifestly illegal or 
tortious to his knov\dedge, but which. exposed him to ' an action. That the 
sheinff is the agent, ih such c<sseB, for the^ilffdgpemt-croclitori may bo inferred 
froin an expression of opinion of their Lordships of;the Privy teouneii in Berah 
Ally Khan Y. IKhajah Moheeoddeen,^ However^in Mip\is v. Sajherg^^ lh?y Jj. 
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* 30 L. J. QB., 137, 

* 5 BJy. N, S., 154. 

* See Goll'iitfiY^'^tvan:-:, 5Q. B., 820, (829), fora supposed for fcho dfocisiou in thao^se. 


^ L. R., 10 0. P., 196. 

‘ I. L R., 3 Calc., 806, on appeal from 1. L R„ 1 Oalc , 65. 
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has said, that the true view appeal's td be tb,at any previous directioti pf the 
execution-creditor to the sheriff may make the sheriff his servant for the 
purpose of seizing the goods, and that an endorsement on the wiit by him or 
his agent may amount to such a direption j and I think it may be gathered 
from the Judgmont in this case, thak ff ho dii’ection is giveii to the sheriff, 
the sheriff when acting under a valid writ, does so by the command of the Court 
and as the servant of the Crown and not of the execution ci’editor. 

No indemnity, for criminal act. —^^^[f the act which the agent is employed 
to is cnminaly he will be unable to call upoci his principal for an indemnity^ 
even though the latter may have expressly or impliedly promised to indemnify 
him against the consequences of such act.^ “1 know of no case,said Lord 
Lindhurst 0. B., in Golhurri PaMore^^ in which a person who has committed 
an act declared by the law to be criminal, has been permitted to I'ecover com¬ 
pensation against a petwn who has acted jointly with him in the commission, i 
of the crime. It is hot necessary to give any opinion upon this point; but I 
may say, that I entertain little doubt that a person who is declared by law to, 
be guilty of a crime cannot be allowed to recover damages against anbtWr Who 
has participated in its conimission/’ This opinion expressed by Lord Lindhui'st, 
has, in Shackell v. Easier,^ since, been confirmed; there at the request bf the 
defendant;, the plaintiff and another person, the proprietor and publi6hei*s of a 
certain newEpaper, published a statement in their newspaper which was 
libellous. The person libelled thereupon brought an action against the plain¬ 
tiff’s;. and the defendant, whilst-the action was pending, in consideration that 
the plaintiffs should .defend the action, prpniisod to save harmless and indemnify 
them from, and reimburse them all payments of, damages, costs, charges and 
expenses which they should or might incur, bear, pay, sustain or be liable for, 
by reason of their publishing the statement and of their defending the ac¬ 
tion. The action was compromised and the plaintiff incurred expenses and coats ; 
he thereupon sued the defendant to recover the amount so paid. Tindal C. J., 
said :—“Even if it were not so,”^ (i. e., the promise being illegal and yoid) “ I 
should say it is far too extensive to be legal; for it is not confined to indemnify¬ 
ing the plaintiff in the action for libel, but from costs and consequences. What 
is that but to indemnify him against all the consequences of his crime, costs, 
damages, fine or imprisonment. , It needKS no argument to show that a promise 
to indemnify a man against all the consequences of an offence cannot be sup¬ 
ported on any principle of law.*^ Parked., after citing the case of Martin v, 
Bhjthinan^^ as being directly in point, said:—“It would bo productive of great 

* Ind. Ooutr. Act, a. 224). 

- 1 G. M. A; R., 73. 

• 2 Bing, N, C., 634. See algo GampHtl v* Campbell^ 7 CL & F., 166. 

♦YelT., 197. / 
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daiagei’oiiB raachine^ a-nd for that purpose it was iiccessary for liim. to get into ' 
til© Eiachitie, aiid wliifet he wa» so by tlio negligence of the defendant 

it was misafely constructed, and in a defecdvo conditibn, and was by reason of not 
being sufficieiitly guiuded unfit to be used and entered, as the defendants knew, 
and by roason of no Biiliiciout or proper apparatus haring l>een provided by the 
defendant to protect the serraut, the machine was suddenly put in motion, 
whereby the serrant was injured, and subsequently died. In an action by his 
adminietratoi^s to rcQpver daiuages, Martin B., said '’’Vlf a sei-vant be employed 
by a master to clean or use a ded'eotire and dangerous niachlno, improperly con¬ 
structed, and without guard, and if the employer knows the defect amd danger 
and the servant does not, and is therefore guilty of no contributory negligence, 
I am not prepared to say that the serrant, in case he is injured whilst in the 
course of hij? employment, lias no cause of action against his employer, aithoiigh 
it may bo that the employer did not himseli: set tlie machine in motion, but that 
some third porsoni Tincotinectod with him, did 

liability for negligence in looking to tackle —In Mvrphy 
W'here the plairitiif a stevedore in the service of the defendant, received in* 
jVirios when engaged in loading a ship for the . plaintiff with iron gipdorS. 
These girders were lifted on the ship by means qf a chfiin atbacbed to a donkey 
engino; this cliain suddenly snapped, and one of the girders fell on the plaintiff 
causing Mm injury. In a suit against the 4efondaiit for damages, evidence 
,, was given to show that the chain was not equal to tlip strain quit upon it, 
;^ii. ;that some of the links vverO that it was badly welded, tliat a man 

accustomed to chains ^coiild have seen that it ivas not fit for use, and that there 
were well known methods for testing chains, but that this chain had not been 
tested or exafmined. The Court held that it was the duty of the dofeiulant 
to have tested and examined the chain and other machinery used iit his busi¬ 
ness, and that not having done so, he was guilty qi negligence und consequently 
liable. 

Question whether the relation between the parties is master and 
servant or bailor and bailee.— In v, LooJe^^ the plaintiff was a cabman 

driving a horse and cab provided by the defcuidant a embmaster, the cabman 
■ keeping tho earnings of the cab, and paying so much a day to the cabmaster : 
the plaintiff was hurt owing to the horse which was found not to be fit for the 
. pur}> 0 Be for wM was he hrought an action for 
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damages against the cab master.; The jury found that the horse was not 


fit to be 


drivem and that the accident was 


they found for the plaintiff 


damages 


£50, 


al/tri bu table 
A lude 


to the horso, and 
nisi was obtained to 
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V. Oaslltir. L. R., 6 Bx», 7S. . Sae also UtUon v, Shaw, 30 L. J. Q. B., 
» 24 W. R., 647. 

• U R., 7 C. P., 272. , . , > . ... y • ^ 
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enter a verdict for the defendaut: for the defendant it was contended that 
;'" the relation bo tween the parties was that of master and sei'vant and con- 
•i ’ secjnpjitlj that in the absence of ovidenco of personal misconduct on the part 
' of tlie owner, he was not liable. The Oonrt ams divided in opinion. Byles and 
Grove JJ., holding that the relation between the parties v/aa that of bailor and 
bailee, and conaeqviontly, that the proprietor was liable for the injury ; whilst 
Willis J., held that the relation was that of master and servant, and that in the, 
ah.sence of personal, negligence p^' laiseonduct on his part, the ow'ner was not 
; responsible. ' , 

r So he is liable where he personally interferes.— Th us where the plain¬ 
tiff a brioklay«!r entered into the dofondant’s service and was directed to do some 
work to a wall of the defendant's house, against which a scaffold had been 
' erected under the directions of the defendant by another labourer, who had „ 
'• examined the polos and had. found them in had oondition, light, and worm-eaten, j. 
aud liad broken several that were rotten and worin-eaton. The dofondaint came 
up to the scaffold and asked Who broke the putlogs, aud the labourer said, he 
' had done so ; thereupon the defendant said, “ Yon have no business to do so, 
they will do very well as tliere are no brioks or mortar to be pu t upon them, don’t 
• break any more.”, The de/c«da?ii used this scaffold and in consequences of the 
breaking of putlog was precipitated from the scaffold and broke his thigh. 

In an action .for d.amages, the Jjord Chief Baron nonsuited him on the ground 
that there was no evidence to go to the jury, a rule was pbtainod calling upon 
the defendant to show.canse v\hy the nonsuit should not be set aside, which rule 
WM discharged to enable the plaintiff to appeal, and on the appeal, it was held 
that it was clear that thoi’e was evidence to go to the jury, that the accident was 

caused by the negligence of the master.^ . 

Where master knows, and servant does not know of the defect.—So 

also he is liable for injury if ho order the servant or agent to use machinery or 

tackle which the-master knows and the servant does not know, to be uusound 

but if it is known to the servant or to both master and soivant he will not ho 
iiablo.® , , 

Exception to the rule that principal is bound to compensate agent for 
injury caused by his negligence.— All hough the principal i.s bound to compen¬ 
sate his agent for any injury caused to the latter by the principal s negligence, 
yet if the agent was himself doing the very thing which caused damage and 
ultimate injury to himself, or, if he obviously encounters a known risk and 
has done so for years, knowiugit to exist, he will not ho entitled to compensation. 


I 



* » jJoJerta V. Swhfc, 2 H. & N., 213. . 

fcv; » TTiHiams v. Clough, 27 L. ^ Es., 325; 8 H. & N., 258, SmUh’s Master 'mdServant, 
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toUs V. Flunkett 84 L. T., Ill, Smith’s Master and Servant, p. 149. ' 
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Thus in Memlmj v. G. W. Railway Comjpanyy n railway Company ag^reod with a 
contractor that he should shunt their ti’ucks upon thoir lino., that ho should supply 
: horses and xtlen Bor that pu,q> 08 e, the Company to provide boys to assist in.the 
shunting they had boys, and when they had not. the shunting to be done 
without hoys. For several years the plaintiff as the servant of this contractor 
shunted trucks on the Company's line, sometimes' with, and sometimes Avithout 
boys; the plaintiff oh one occasion asked, the Company’s foreman for a boy, but 
as the Company coulc|. not pi\Tvide one, proceeded to shunt trucks alone, and with¬ 
out any negligence on his part, was injured by a truok running over him. Ir,. an 
action by h im against the Company, it was held that there was no evidence of any 
negligence or breach, of duty on the j>art of the Company towards the plaintiff; 

Lord nerschell, in the of his judgment, Said :—do not for a moment ; 5 

doubt that there was a duty inciinibent upon the defendant towards the plain- , , 
tiff at the time Hvhen he was upon their promises. They were not without ^ 
a duty towards him. But it m not enough to ariive at the couchision that 
there was a duty, or even a duty to take care, the extent of that duty requires 
to be determined; My Lords, I cannot doubt that they were bound to take 
, care that the machinery, or appliances, or tackle of theirs, which ho had to 
: use in the course of his discharge of those duties in which they wore iiiterostod, , ' 
wex^e in a reasonably fit uml proper condition ; and if the defect in thorn was 
unkno\vn to the plaintiff, I cannot doubt that the plamtiff would have his remedy , 
against them. In addition to that.,I think, they wore under the duty to him, 
having invited him upon their premises, not to permit - thoir prein.ises to be ' 
in such a co.udition that he unwitti.ngly might fall into a trap of the existence of 
which ho, unacquainted with their promises, would be ignorant, by which ho 
might sustain an injury. Fiuther than that it might be, (and I confess that I 
should myself bo disposed to tbink that it was), their duty to take due and 
reasonable care that in the canying on of their business they did not subject 
him to unreasonable risk owing to the acts which they did in the carrymg on of 
that business. If they were carrying on a dangerous business, and one which 
, would subject people, employed upon their promises for their benefit, to rivsk, 
they must take reaso.nablo care, as it seems to me, that they do not any act ■ 

(I emphatically use the word act ”) which would oiuianger the safety of the 
persons who thus, to iheir knowledge, are employed about thoir bu.siness upon ' 
their premises. My Lords, assuming all that in favour of the plaintiff his case 
goes much further, because his allegation amounts, and must amount to this, 
that the defendants were bound to take care to supply all the assistance, by 
means of the employment of other persons in addition to himself, which was 
necessary in order to free hr? employment frorn risk ISTow I am unable to 







* L. Ib, 14 App, Cas., 179. 
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is given refefsnce to trad© cn3tom-*-^WhbW ineirnbliione are 
meaning^Wlioro no . pfBrfttonlasr in8t.t*ti0tipag given—Wher#h,.iji 9 tj^^pj\'y^^:-^ 
cHniiiial-^Agent.*a.duty in an emejjgeanjyM^ when reqne?tbS'C:£o Jnsare—Tp acfc.i^^ 
persanj^HiiO©ptiDn--“‘].\7 acfc in the name of priiic^l-^To use sktl] an^ djHgencfe—Illustra- ^ 
tions of . this dnty*—Ihity of attorney adv?vm^tng money on mortgagor Am onut of skill ctn^r 
diligencse ro^’red—Proof of sfkill and diIigOTce-*-To neo dfligenoe in communicafcmg ' 

principat—To pay-oyer nnmies to piiacipiil— Tq prodno© dooumonta to persons appbiiia:cd'?X^1 


by prinoipfvl-r-rTo acooQU*^““^od& of taking the aocQanfc-~Wh*jro acconnis are 


Mistakes and omissions in hfe aaB00Tinte-—!6'alsi9 entries in his acconnts—Duty of Co^rnis^iCn^ 
aiottor in taking agent!s aocoiints—iieferenoes in emi^ for aooonnt—BfiscDudnot in not 
flocoxinting how looked at % Courts of Chancery-^Destraoticm by agent of booka--4N(> .' 
accounts or vouchers—Payment over to third ptarson—When ■ intoeet duo—Compound , : 
int©resfc—Efii3ct of mixing-prmcj^’f funds ^vith his own—To account to priiioipal only— ^ 

Duty of partners to account—-Of Knrta to account—Of Promoters w account—Of factors 
to account—Limitation in suits littr aecounte—duties of directors how goyewiodr- , 
Duty when deling in bosmess of agency on liis own accotmt—Coiiopalment of material 
facts, eh'eot of—By promoters—Simre^tious dnalinga baWeen one prindpai ami the ^ 
c^ent of the other pnnoipal—Coiiccalmont in insxnance cases—This duty construed fitrict- 
ly—Agoutis dealings disadvedayUigoous to principal, effect of—Secret gEstnitios to agent— 
Frm€ii:»al may olaita irregular profits raado by agenfe^—Agent making profit by sale tb 
hinwelf—‘Where priiicEijjai is* aware of remnmei’ation by bthcrs—Partners bound to 

account for eooEBt profits—Promi^ters aiao—Position of promoters:—No dinerenoe betwae&.V^ 
profits miule after agent is appointeit and profits through bfiKEgfams made at time of 
pjintTXient—When ligent may deni in the agency: business—(Jaftes in which full disclosnie '^i^| ( 
of agent’s interest has been mado Onus of proof in ostablishiiig agent^B miS^feasoi:^^ . ' 

■ ' V 

Duties of tfhe agent to his principal -fn dehiing with the mibjoct 
the duty of an a^ent to his principal it will he impOHsiblo to prevent eneroadb- 
ment on the subject of ageiit- s Tklniity to liiB principal inaamueh as hi^ 
liability ftonWs from the non-podbrmaoico of his duty. 

Duty to carry, out the agency business.—In considering- this duty it 
will be acciessaigr to enquire whether or no the agent is t/O rece^?o n-muneni- 
tion for the serrices rendered to lus principal, on this depends the qiiostion ^:V--, 
whether the agent is hound to undertake and caiTj* out the Imsinr^ss of the ageney» 

If it has boon agreed that ho is to b© paid for his service.*;, he will B©^ if he 
imdei-tiikes to perform the work, boaud to set about ar;d complete itj any 
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TH}3 TiAW OF A^^fENCT. 



. : V cLji^mng* to sell on account of adv'ancevS made by liim on the wheat, it was held 
' ';'N;.;, that ho was chargeal)le»V So where a broker in contraventioti of what anionniecl 
4 express Instrncjtions to deliver for ready money only, delivered on credit, he 
accoaiatable.® But where ajertain merchants eonsigTied to com mis- 
bIou Oijina goods to be sold, directing the proceeds thereof to be in- 

: vested as follows “if tea is not obtainable at our limits you in ay invest one half 
'Vfc '.'’ of the whole prooeods in silk at prices, &c. if sillc is obtainable at mncli 
i; below those prices, you Tnay substitute it in part for tea, even if the latter hs to 
,.be had within oni'- limits, at your discretion ; silk was obtainable at one ti mo 
>|if|>?,^;Wilhin the limits, and they did not execute the order at the time ; the Court 
' held that the words “ you may iiiyest'V were diiw did not leave 

the matter to the discretion of the agents, and hold thenr damages.* 

But the agent will Hot bo liable for not following out the instructions of his 
principal, if to do so would be a fraud u pon thii’d perHonB.*^ 

Laches in notifying dissent to a notified deviation frorxi instructions 
may prevent a plaintiff from recovering.— As where the plaiutifl* consign 
goods for sale to a/ captain of a ship bound to (Calcutta, and directed him to 
invcBt the proceeds in cei’tain Bpocifiod artieleB ; the captain sold the goods and I 
invested the proceeds in sugar whicii was not one of the articles specified in hi.'^ 
instructions, and in for rued the plaintiif of liLs purchase by letter. The captain 
h^Jtd no commercial establishmei^j in England, but it appeared tliat a certain 
insimance broker had acted for him in some insurance trausaotion, the plaintiff 
therrefore went to this broker more than 2 months after hearing frorn the captain 
|jAdnd noAi/iad that he would not accept the sugar, and advised the broker to 
iusime. The broker declined to interfere between the plaintiff and the broker 
and would not tnsiire ; held in an action brought by the plaintiff against 
the captain to recover the proceeds of the goods shipped by him, that al- ^ 
|| though the captain''had not followed out his instructions, yet having given ’ 
the plaintiff notice oi his deviation from the instructions, and the plaintiff not 
having notified that Hie dissented until more than 2 months after receiving the 
notice, lie must be tplicoit to have assented to thfi deviation.® , ,A 

Substantial compliance with instructions sufficient,— But it appokrs 
that a substavitial compliance with his instructions wifi if he has acted rigiitly, 
be sufficient to hold him hannless. Thus in Johnston yr, K$rshaiOy^ the dbfeu- 
dant directed'vthe plaintiffs to purchase for him 100 bales of cotton of a specified 




MB 


IG 3. 0. F., 39. See also Dufreme v HtAtchimmh TaunL, 117, 


ISA 


n'.' / 
A'- '' 


,&'■ •^6 


\ 

’ Smart v, 

» Boonxuffi V. ^JEtromi, 3 Q. B., 511 j 11 Oh F., 1. 
^ ICntwistle I Ek,^ S12, 

^ Bemvell v. Ohrutie^ 1 Cow^)., 395, 

Vrince v. CLarJc, I B. & C., 186. 


li. E., 2 fk., 82, 






■ V - * ■ * ‘ 


, ASv; 





OF THE A»ENT TO IfM 

qnal%, thoordprran a^;follows: “Ibeg to confirm my Hotter of the 23rd of 
February, and hope you will have executed fully all the cotton ordered, and 
consider it still in foi’co. If exeCuied, please regard this as an order foir lOG 
more/’ I'he qupstteii in the case was, whether the; letter meant an order to 
purchase 100 hales at in one and the sanifi purchase, or whether it: meant 
an order to purchase. 100 hales in such manner, and at such times, as the agents 
might find it practicable, having regai-d to. the'tteto of the market. The 
plaintiffs purchased ninety-foor hales only. ' Kelly 0. B., said : liilf they (the 
agents) could at one time have obtained all the 100 bales, it would have been 
their duty to have done so. But u o may fairly couclude from their conduct 
that they could not. They actually bought 94; surely they would; if they 
could, have bought the remaining six. Not being able to buy them, Were they 
to leave the order altogether unexecuted? Bather, it was their duty, and 
was I think contemplated by the defendant, that they shonld buy as many halos 
as they could get, and make up the total numher as soon as practicable. 

I think, therefore, that although we have no direct evidence to show that the. 
state of the market was such as to reuder it impossible for the plaintiffs 
to purchase the 100 bales all at. once, that the parties to the ti’ansaction 
must have understood that the pui'chase was to be made, if necessary, in 
several minor quantities.’’ Channell B., wa,s of the same opinion, adding i— 
“ I am of ppinion that the order must not he taken as an order to buy 100 
specific bales of cotton at time, hut that the plaiutiffa by purchasing 94 
bales have executed it with due and reasonable diligence.’" 

Where the order appears to be given with reference to a custom 
of the trade, or market it will be so construed.— In v. French,^- 

where the directions were “ please sell for me 200 tons of anthracite coal now ly. 
ing at Neale’s wharf .. . . at such price as will realise not less than 15 shillings 
per ton, net cash, leas your commission for such sale,” and the agent sold IQO 
tons at,16 shillings and sixpence per ton at two months’ credit; and the employer 
sued the agent for not suing for ready money according to his instructions; 
Jervis w-J.) held that the contract was to say the least .of it very doubtful, 
and that the plaintiff had failed to make out that the authority given by the 
letter, wassto effect sales for ready money only. Cresswell, J., considered, 
that it migiit be assumed that the contract had some reference to some known 
usage of the coal trade, and that it was clear that by the usage of the trade, a 
commission ageiit might soil without making the purchaser pay to his principal 
ready money ; that if there had been some usage by which the agent was 
to pay ready mi»ey to his principal, though the sale was on credit, that would 
seem to bo the contlpact contemplated, by the parties; hut that was not the 
contract on which the plaintiff had declared. Williams J., was of the same 
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opinion: and tho plaintiff was therefore non-snitoi. 
the order given by the detWlant to the a commission a.gont at 


MaaritinB waa pnrGhase and ship &0(> tons of sur^ar, SO tons more or less 


of no - inomerit, if it enable you to get a suitable vessel.’’ Five hniidred tons 
could not be im^elmaed'in one lot at Mauritius, and it w as the customary 
coarse of business there, in carrying out an order for a largo quantity of 
sugar, to purchase it in smadier quantities from time to time ftp:m difFerent 
persons. The plaintifF purchased for ti^e defendant 400 tons,' 
rose, and before he could eompiete the order, the defendant comite^ 
it, that the clause as fe SOO tons more or less, was not a Hmitation of the 
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A'., qufi.ntity‘t6 be purdiasod, Irat was a clisorction left to tbe plaintiffs tlio,t tlicy 


J|',' ' might not be fettered in obtaining 
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a vessel; but that the defendant must be 
taken to have been giving the order-with reference to the. circumstances of the- 
Mauritius nrarket, and therefore that each quantity as it was purchased by the 
plaintiff was pyirchased on behalf of the defendant, and that ho was bound 

to accept it. ;; 

Where instructions are ambiguous.— Wliere, ho wever, the directions givcii 
to the agent are in such, uncertain terms as to be susceptible of two diffi.'rent 
nieanh gs and the agent hond fide adopts one of them and acts npon them, it i.s 

not competent to the principal to repudiate the act as unauthorized because be 

nieant the order to be read in the other sense of which it is equally capable. 
It is a fair aaiswor to such an attempt to disown tlic agent s authoiity to teU the 
principal that the departure from his .intention was occasioned by his own fault, 
aud that he should have given his orders in clear and unambiguous tei-rns. In 
such oases the agent will not be held re,sponsible if any 16s.s is occasioned to the 
principal.® 

No particular instructions —Where the principal has giypn no particular 
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f - iustruetions to the a.geut as to the mode of conducting the business, the latter 
IB bound to conduct the business entrusted and accepted by him, according to 


the custom which prevails in dciug businoss of the same kind at riie place 
where the agent conducts such business.® Thus where a factor, wdio ris hb- 
special instructions how to sell, and there is no practice to sell ot> credit, sells 
on credit to a person of unimpeachable credit, who suhsoquontl.y becomes 
insolv.ent, the factor is chargeable; but whero the usage is foi the fymtor to sell 
credit, aud he sells to a person of good credit at the time, wjio alterwards 
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becomes inBolvmnt, tlic facfer IB not cfcargeable, but otherwise rf it be a , 






-V’Bd".,.. . .. 








* li. R., 2 Q. B ,^D. u 
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DUTTES OF.TllB, AOEN’T TO HIS ?ENC!PAT„ 



notoribirsly disoraiifcbd ai) tlio tliiib of ^ale.^ So where m age^bt id bmployoci 
to soli stockj ^;old it and took M it a promissory note and paid the 

note into his own bankers, y/ller© it was attaohed for a of his own, and 
^ sabsequenily the principal rofased to make the transfer, as ho had received 
; part ox the ptirchaso monpy, held tlmt as he hafi not sold the stock id the nsiiii;] 




manner he was chargeahle.^ Bat where a xaoreltant orders tvu inBuraiice broker 
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to eifect a policy of him on ar cargo of corn, without giving any 

directions as to thofse with whom the policy is to bo effected, and the broker / ' T 
effects the policy with a ohartored Corapany by whOBo policy corn is wan’anted 
against partial losess, although the ship be stranded; and a partial loss happened 
tipon such cargo after a stranding pf the ship, hoUl that no action woul^ ^ 

against the broker for hot effecting the insui^ance with private ilnderwriters, who ‘ 
Would have heon, by the common form of policy usoebby them, liable for the 
partial loss.'^ And where a castomer dolivered to his London bankers certain 
bills in order’, that payment might borcbtaiiied by the acceptor, who 

resided in London, and the b'aukervS tendered the bills to the acceptor for pay* 
ment, who gave them a cheqao upon a banker in London for the amount, upon 
' receipt of which cheque they delivered up the bills to the a.cceptor; the cheque 
was diBliohoured, and the customer sued hia London bankers for negljgonce; held 
‘ that the bankers had acted in the ordinary epm^se of trade fxnd ought not to be 
made answei’able.'^ So where a carrier has instruction to ca:rry goods to a 
certain place, and the carrier delivers without orders to a person not entitled, 
ho is chargeable.^ A;u.d where a merchant directed Ms agem to insure a cargo 
of fruit, but gave no particnlar instructions how or with whom to insarc but 
.merely a general order to iiisare, and the agent inaxmed with an Insurance 
Company whoso policies upon fruit alw^vys contained an exception free from 
particular average”: the goods suffered a partial loss, and smdi as we.ve recovered 
were damagexl, amd the price fetched did not suffice to pay the salvage on them. 

The plaintiff sued the defendant for not insming* according to his djroctioii?;. 
The^\pourt held that the plaiutiff having given no directions at all, the agent 
was at liberty, as he acted fide^ to elect between the underw^riters.^ 'How¬ 
ever, the law in this countxy in such a case would bo that the agent should net 
accordiag. to the custom prevailing in the place in which he carried on his 
business ; although if there was no particular custom in the place, he' should at 


all events if possible refoi' to his priimi for instructions, and failing any 


^ dao^i. Case, 12Mod., 515 
WUshire V. Shn»i 1 Oftmp,, 2o7. 

** (J^mher v. Andersm^ 1 Camp,, 531). , 

® Musselt V. Hanhey, G Kast', 32- 
^ Youl\. Eaid>omey Vmk.^ 0., 68. 
^ Moore V, Mourgue, 2 Oowp., 47;^. 
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DUTIES OF TTlE AGENT TO mS PjRINClTAL/' 







' ■ wHich is necessary to the due JultilmenV of the duties undeiiaken by 
i;. , will be rosponsrole to, and will be bound to ooLupcuisate his prindp^^ 

[r '^ dii'oct coasequeaces of his own neglect, want o^rekill, otv ini.sccruluct iiuthu 
business; of the agenoy,^ but will not be liable loss or damago wliich 

is indii'cctly or t^onotoly caused b/^^Hcti neglect, vvaut of nldll, or misconduct.® 

A few cases iix illustraoion on each of these ^points will be sufficient 
upon this Subject.“Tltus, \yliere a b^ok^)l^ e ait mbuiunca omitted to 

qoiamumcate a by reason wbciwf tlio asaru^^^^ failed in bis 

action against sotne ahcletwrit^ anil before further siiing others, offered the ,' 
broker the opportunity of defending, against other im^lerwrite ; on the brokor’s 
^ rofusal to take up the cases, the assui-ed, witlioii.t nirthex'/tefcivnce to the 
' . made restitution to othei* , underwnterf; vyho ' had paid the losses without suit, 
held that the assured was entitied to t^eeov’’er his IoSkS from the brober*^r So ''.f' - 
vvhuDe an attorney for the plaintiff suffr-rod his ddientis case to be called on 
; without piwioualy asco.ftaiiun^ whethetv a inatfuuai witness, wliOJn the plaintilf 
• had xuidertaken io bring iufco Qlaut, had arrived, in consequence of which the 
. '' plaintiff was noDsuIted AhoId, in action against the attorney for negligence, that 

the attorney had not.iised card and diJigence in not picviously 'as- 

certaiiiing whether the had arrived, andip^t^asp he, had not arriyed, in not ; 

withdrawing xlic r<)CDrd Irad^dio foirtKl that^ not present.* ; So where an 

attorney after acc(.qiting a retainer, apd stiitmg he did not require to be put 

into funds, but on subsequently discovering that another eiuit wus being brought 
by others against the same subject mattery refused to proceed without being put 
in funds, held that lit), was gliiltyof agTiovoiiS' and of want of professional,^ 
skill, and should bti depxiv^^^ So where the plaintiff a merchant 

insmicted a broker to inrmro om "goo:k . shipped at Malaga on board 

the Pearl for a part^of ,the from Gibraltar to, DriWin,^ 

structions were given by it letter writteTr from Malaga :™The broker procar )d 
an insurance to coyer goods la(ien at Gibralti^ and not at M.alaga. QMio vessol 
sailed for Miuaga and in lum at Gibralter bay, and sent "her c;J| 

letters on shore but did not tohoh a k Gibraltar, b the same day" proceeded 
on her voyage and was lost. It appeared that the broker had com municated 
the terms of the policy to the plaintiff whey had approve of them. The under- 
: writers refused and in ah action bfougllt by the plaintiff against the. 

tmderwuiters the policyy he wa>ynonsu.ited. The plaintiff: then sued the 


* liicL Contr. Act, a. 212. Ciwley v. Mating. 1 Agra H. C.; 63, Stannard v. VllU^^ 

10 Bing., 491. Ohapmttn ^- WaUort, 10 Bing, 59 Godefroy v. Jay, 7 iiing., 413. 

* Tnd, Contr. Act, s. 212. 

* ifY. pom0*^, 5 q^aunt., 615. 

■* JR'iece Y, 4 B. A; Ald.> 202. . * , 

* Jn the^inatter of an AUo^'noy or J^roetdf', 1 Ird. JiU'* N* B., 305. v ^ 
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hiB proper character, may he divided irto throe claji^ses, alt of cominon occur¬ 
rence. In the flrjst ease whoro he receiver a certam sum of money in order to 
invest it in a parLicular moitgage ; and his client, either on hisS own selection, 
or on the advice of tlie, solioitorr has deteriniued to invest a particular sum. on 
a particular- niortgagey in that case all the solicitor does is the legal business, 
receiving the tnonoy and seeing^ when the proper time arrives, that the deeds are 
executed and the mouey handed over to the .inorbgagoi\ His duty in that case 
13 simple, but important, and j^ums vei'^y often pass in that wajd -In the 
second case, hereceive*-^ money in order tb.at ho may himself find.mortghges to bo 
approved by the ciic'.nt. He retains the money la the meaixtirue ; he then from 
time to time reports to his. client •what mortgages or other invesirtient he has 
found. Ho does w^hateveTv ^ ^oihess is -necossary—advises ins client as to the 
jxrecautioQs tO' be tahen, and ultimately sees the inoiiey handed over eithei* as a 
wliole oi. in parts to the moj.‘tg*aged dr ruortgagees. ^ is a 

third chxss, equally common but distinct from the pthers^ th,a solicitor 

does far more than ha does even in the second class—that is tp say wdietd the 
client, for some reaSoii, uxkm lirtle paid, penhaps no part at all, in the inve.st- 
niont. He ’may be abroad, the solicitor acting under a power of attorney. 
All t].u 3 client thou requires is to know that tlxe inoiu'v lias been inve 
that the interest will be payable and bo paid. In that solicitor has au 

onerous duty to perform, because, beyond piovidihg the/nioHgagos, ^^b 
doing the mere legal business, he really iiadertakes the responsibility to his 
(Oient of seeing that tliey are good mortgages, on which the money may be safely 
invested. That is ,>vithiu the ordiiiaiy duty of solic i tors ac(^:)rding to th piuctise 
of the profession, and is a- more onerous du ty, and one w liiib sorne solicitous decline 
to undertake. Where a soKoitor is instructed to sell invest the 

proceeds, and he does so invest, but the security taken turns oat to be insuffici¬ 
ent, in such case if it could be shown that tiio business was not well done, that 
ho did not bring to boar reasonable diligence, or if he neglects to take, 

tboHi? precautions which ho Gu^g^^ to have observed, or more,^ if lie. does not 
manage to acquire the knowledge of what he might be pi'csramed to know for 
the sake of his client, he is liable in an action for negligence, if such action is 
brought within the tim.e allowed by the Statute of Limitations^ but if, uiider 
the above instructionrs he finds an investment for lii a client, which is reported to 
the client and ai)proved by him, sucli a oase would fall under the first Class above 
trieniioned, though in the first instance it would be one of the S(30ond class, that 
is to say, the client having asked the solicitor to invest a sum on mortgage to he 
found by him and approved by the client, the solicitor retaining tho , money 
before anything Avas leally settled although the mortgage wuis found and the 
money being in the solicitor’s hands to be invested in a x>»Hicular mortgage. 
Such oircumstaJices would amount to a trust for theU gmrptjse, not, however, in 
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otlier way.l Ill taking an. aocoiiut t»,lie agont is; /ac'/e liable for what lie 

has received, and is bound to discharge himself; the evidence which is , ,c, 

considered sufficient to discharge him, maj vnry as to different items, and he 
certainly may be entitled to all such in tendincuts and presumptions as ?ire made 
in favour of one who is called iipon to render an aGCOii.nt of transactioiis which 
have taken place long ago, though tinclcr cii‘cuniST/ances which ppvent any 
absolute bar by lapse of timed The ageii^^^ may be fieed tVo.tD liability 

if he accounts and shows that he has expended such .monies ^as came to his hands 
for his principal's benefit and with his express authunty.® But whore ho denies 
receipts, his fiduciary position and his accountability m toto^ and this defence is , 
shewui to. bo false, he will be ordere^d^ the whole coats of litigatioin^ 

Wliere there has betui oir of the agent any fraud or imposition, the 

whole account, though settled, may bi re-opened/r And where the plaintiff 
all(3ged an open account; and in geiieinl terma falsific^^^ the defendant 

pleaded an account stated and required a specific statement of falsification w hich y 
the plaintiff ref used to give,, the Court althoiigli holding that the accoimt was 
settled and that the defendant was entitled to a verdict, yet ailow’'ed the plain till 
>to amend by stating instances of falsification A Aithough where there are only ’ 
'inistakes and omissions in a stated accouid, the party objecting will be allowed 
no more than to snrchargo atid falsify, yet if it is apparent to the Court, that ■ 
there has beei:^ -fraud and impogition, the whole account will be re-oiiened, not¬ 
withstanding that the account was of 23 years' standing,^ and this fwen v. here 
the fraud is diseoveredafter^^^t^^^ account is balanced/'^ So where the defendant 
acted as the plaintiffs agent in cei’tain commercial transaetjons up to July 1807, 
when “th(v plaintiff- fell into difficulties and executed a ecmpo;dtion deed under 
the Bankruptcy Act, whereby he coTCTmnted to pay eight shill in in the pound 
ho his creditors, they releasing him from alb his liabilities^^^^ The defendant was 
not present at the meeting at which the comppsit ion^^^v^^^^^ upon, but af ter¬ 

words claimed to bo a creditor in respect of the said traiiSactions for £300, and 
his naiae was msoihcd in the schedule, ancthe assented to the deed and received 
the composition payablcThea'eander. Bat after-wards the p[ai.utiif inyest.igated 
the defeiidamt’s acoounts, and then foi’ the first time cliscovex^ed tliah the defendants 
bad in his accounts inserted numerous liaise charges of the ai.uounts paid by him 
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^ Jflurrinath Rai v. Krishia Kmnur Bakshi, I. L. R., 14 Calc., 147. '' 

* Fagan v. Ohunder Kant Banerjee, 7 W. JB,.,'452. Sen also aa to sot off Mokirna BaAjnn 








IioyCho%oclhrpv,Noho,CoomarMtss6r,lSW,ll.i^i^94 
» MozeUy V. Gowie, 47 L. J. Ch., 271. Olarhr v: Tipping, 9 Beav., 284. . 

♦ MozeUy v. Coioie, 47 h. J. Ch., 271. 

;® Vernon y. Vernon^ 2 ./Uk., 119, See also C^ar/ce v. Tippm^^, 9 Beaw, 284 Jn/iozeley y, 

Covjiej 47 Ii. J. Oh., 271. Aitd Ghamhera y. GcMiain, 5 Ves,, 837. A'v\ 

Fagliano Bros, y^ Bank of FugUifd, L. 22 tj. B. D,, 103. , ' ^ 
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on aecoimt of .these tmnsactions, and he then hied a WU for aTiacconht, it 
held that the (3ompo8ition deed v/as no bar to the docreo for accoant in favour of 
the plaintih-.-*- Further accounts are impeached, and it ia shewn that 

they ccuifcain erroi'S of eonsidorablo ojtfconfc both in umnbqr and anvount, whethei’ 
caused by mistake or froud, tlu3 Gxniit will orde^^ such accbimts, tiunigh extending 
over a long period of years, to be opened, and hot merely give liberty to . 

,, surcharge/ao4 falsity; ^a supposing a Hduciary reiation to exist beiv/oen the /;■ ■ 

pai'ties, the Coart wil I make a similar oider if such account^ are shewn to .v; v , 
contain a less nuiaber ol errors, or if thi\y coutam aziy fcaudixlent entries*^ 

Duty of Commissioner ia taking —Where the aor’ounts in a 'ilflf;)' 

suit have hayq to a GornmissiovuU' appointed by the Court iindoi* 

; 8. 39dv of the Civil Procedure Cknie, with powers under„s. 898 ; it is his ditty to '!] 

7 make out an acT/oiiivt wliowing to, tho Court exactly what, tlie account iii the books ,, • ■ 

of account sliow, and nothing else ; ho is practically to place tinnHh;tiii the positioii 
;of au assistant to the Court, so as to give the Court all the information which 
; the accounts givot so as to enabJt.' the Court to deal with them in a satisfactory^ 
manner. And whore the accounts arc ambiiguous, or where they do not disclose 
the facts, it is his duty to take eiidenocv on that point, so as to report to the 

CoLirt vvhp^yis the lacahiiig of any particular soxi.es of entries, for the purpose of 

enaWixig the Could; to give a judgment upon tliem. Ho has no power to deal 






with the case as though lie were a judge or an, !/rbitratoi, or to give a jiidginent 


. either in favour of the, plaintifl: or the defendant; and vvhere he did so, the ' ' 


Court treated his report as non-existent ; .and itself viecided the matter 
account on such materials as werei before itr' 

Reference? in suit foir —Wliero in a miit for an accouut, it was 

on!ered by conr:nxt of the parties cause should bo .referred to a Com¬ 

missioner to taivO account vtho in taking ''-hern was i 30 decide upon all questions 
of fact, whether as to the dolivery of certain inerchandise delivered, or other-\ 



wise with fuli 


powers lk>r/idle piix^pose that if ques- 


tions of Jaw shoiild and could not be settled on disposed of before the 


mm 




Commissionexv they were to be subinitted^^^ t^ the CVxurt, their the , 




Privy Council were of opinion that such a reference was different from the 
ordinary reference to a Coniiaixssionor to oxahdne accounts und^e^ Code of Civil 
X^rocedu-To, and expregsed a doubt whether it w(?re competent for the Court to ic* 
open tlic question of account against a clear finding upon a question of fact relating 
to the account made liy the Commissioner upon the evidence properly befox*Q hini.^ 
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Applicable in India so as to stay Imitation 


^ Mcq y. Dickinson, Jj, B,, ).ii Eq , (>4, ‘ 

* miliamson v. Barbour, L. B., 9 Ch. G22>, 
b only where there iix fraud, 

* Tincowii DM r, Bdydd^al Banerjee, C. J., upp. from Orlg. deorco, Ko. 

323 of 1875, decided by Pethram C. J., and Gordon J.> on the 2nd August, 18B9. . 

* V. Jga Mehedee Bhcroijce, h. B., 1 f. A., 34t>., 
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- Misconduct in not accounting, how looked npon by Court of Chancery- 
'in the case of a general agent. —The neglect of an agent, a solicitor, to keep 




, reguliir accouxits and preser'^re Ycmc.b.oi a against iiimself has been held by the 


Court of Cbancery suificie to warrant the total diaallowance of a. bill of coets : 
for basiness done as a aolioitor on behalf of his pihn the prihaipal having 
died before the bill was presented, and the agent having acred as the principars 
confideatial agent and receiver of his rents the principle on ^^hioh this deci¬ 
sion was based being that a general agent is in duty borpid to keep regular 
> ^ accounts of his money transaciious, for when such an agerd as employed, he has 
tlxe power of receiving money to an aaiount w there is no means of 
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at, unless regular’ accounts of receipts and payments are kept by ium. 
pointed out by Sir W. Page Wood m re Lee ex-pa,rte Nepll0 where Ms Lordship 
hold that the principle oi White v. Lady lAncoln did not apply wiiero the solicitor 
was not the general agent of the client, so as to be able to. receive the clmn 
money ht all times witliout his kno wledge, but only received money for him in 
respect of separate transactions of which the client was awaro at the time, and 
knew what was to be received. • , . ^ ‘ ■ 

Destruct^ of books. No accounts or vouchers. TJnascertainable 

claims.—Where an agent has refused to account and there is evidence of 
spoliation o.f bank books, ho will be answerable for the principal sum in wlrich 
he is charged to be accountable, tamd for interest thereon in tidu of the profits 
he has failed to aocount'for.® And whore he has kept no regular accounts and 
vouohe.rs of the business of the agem^, the oMission so to do, will always be 
|||^;' construed unfavoiirably to the agent and where an agpnt made claims for 
ejepenses on account of his principal, Which, fronv the conduct of the agentundoi- 
/taking the business without anthority or agreenient, could not be ascertained, 
^sneh claims were disalknved.k 

Payment over to third parties.— And as a genora'J mle, an agent or 

coiioctor cannot discharge himself respecting monies for which he is liable to 
account, by piTjving p>ajment8 or advances to third paifies, unless he can show 
that such payments or advances were made by the express authority of his 
principal or with his kiiovviedge and consent.^ 

Interest. — Where the agent retains monies of his principalj which he has 
" Upfc been requii’ed to pay, he should .not ordinaiily bo required' to pay interest; 







his conduct lias been ' franduletit, lie should 


^ White V. Lady Lincoln^ 2 Ves., 863. , 
" L. R., ^ Oil., 43, (45). - 


* MampersJiad Teimrri/ y. 8hev Ch'u/nider Doss, 10 M(X>. L A., 490. 

^ Ohedworth {Lord) v. Ed%oa^-ds’i S Ves., (49)V. " 

• Beamnont y. Boulthee^ 11 Ves., 358. 

^ Fagan Ohimd^ Kmvt Bmerjee^ 7 W. R., 542. 
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t&rmt or* ’where n demand haw been made, or where the agency is ternunatec!^ 
and tio accounts have been roiUlered,^ i^^^^ prew a nie^l that interest would he ch arge* 
able at tiie di8<.a*etion of the Court. So if nicney be remitted to an agent, and 
he make ii.^^c of it for kis onm trade, he will bo Imble for interest, ^ but if he 
leave it dead in his own hands it appears that he has been considered not 
liable.^ The case of an auctioneer recej^ivlng a deposit appears to be treated 
iiifferently^ Lord Tonfcorden 0, J., in Ilarington v. Socjgart,^ distinguishes his cfise 
as being that of a ,8takeliolder, from that of an agatit, and says A stake* 
holder does dot receive the money for either party, he receives it: for hotii and 
until the event is known, it is his duty to keep it in his own hands p if bo 
■ thinks fit to employ it, and make intei’esfe of it, by laying it out in the funds or 
otherwise, and any loss ho must be aDswe:rable for that loss; and if he 

is to answer for the loss, ft ,soemi=i fo me he has a nglit to any intermodiate ad¬ 
vantage wIiLch may arise.’^; Kbr w he be liable for interest if lie invest such 
deposit at the request of one of the parties to the auction salc.'^ A late case 
that of Earsant v. EkwevClias decided that an agent is bound to aoeoupt, and on, 
refusal is chargeable with interest so long as be fails to render an account^ And 
where an agent instead of submitting to an account, falsely denied his receipts, 
his fidaoiory positioa and his accountability^^ for an account was 

made, the Court held tliat he should be direct^^^^ to pay the whole costs of the 
mxit, independently of the result of the account.® It has been said by a learned 
Judge, however, that “ iuterest should he allowed only in cases where there is 
a contiuct for the pay ment of money on a ceitain day, as on bills of exchange, pm- 
missory notes ; or where there has been an express promise to pay interest, or 
wdiere from the course of dealing hetweeh,the partio may be infeired th 
this w»-as their intention, or where it can be proved that the money has been used, / 
and intereBt has been actually made Farther, if the agent bus mj^de a profit 
by trading or has received interest on his prineipaTs -money \vhilst in his hands, 
the agent will Im bound to account both for profit and interest.^ 

Oompounci Interest.- -And with regard: to the sulvjeet of charging the 
agent Gomjiound interest, although interest, is entirely in the discretion of 
the Coui‘t, except when pro\dded for by Aots, it may not 

be out of place to refer to the principles laid down in England on this point. 
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* Fershad w, Mondkur 23 W. H., 235. 
^ Racfers v. Boehm., 2 Eap., 701. 

IB. & Acl., 577. : 


burner "V, Burkinshaw^ L. R., 2Cb., 




^ H(iri7i.(jiori Vs H0^gwft 1 B. Ad , (539).'', JT'’’ ' '' /’r 

* 12 Ind. Jur., 79 lid. ‘JSschorj VLiudley aiid Lopes L. J, , ' 

^ Eicrronath Roy v. Krishna Cvomar Bvlo'fh^^ I. L. K.,,14‘Calc., 147, L. U., 13 I 
^ De Eavilland V. Boiverhanky 1 Cainp., 49:^^.Soe Act XIV of 1832, ss. 209 210. 
« Brown V. LUton, 1 P. W., 141. Diplock v. Bluoklnmi, 3 Camp., 43. 


A., 123. 
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Ip. Engl arid. ‘Hhe principle rogafdi.nf^ iritere{=(ti afJpfcssay??- Lord Hatherloy, 
in ihn-di oh y. O^rriok} ‘‘to Tdo tlial; the Court does noi: proceed against ^ 
accoiiating^ paady ; by way o.f punishing him for making xise ot his prineipars ' ■ i/i; 
money by direrflng’ rests, or payment of compound interest,, but proceeds 
;^V| upon this prmcipfe:^"o^^ that ho lias made, or has pat himself into such 
a position as that ho is to be xn‘esuro,ed to have made, o per (3ent., or 
cinnpcun^^^ bhe case may be. If the Court .finds it is stated in the: ;; 

bill, and^^'p^ (and I guard myself upon this paet of the case); ; 

if it is not slated, hut nrlmitted the face.of ihe answer,wiihoixtanystafcN 
ment on the bill, that the money received Las been invested in an ordinary 
trade, the whole course of decision lv;is tended to this, that ihO'Conrt presumes 
that the party against whom relief is sought has made that amount of profit 
, which jiersons ordinarily do make in trade, and, in those cases the Court directs 
'UA'.'I rests t.) be made.’' Lord Justice Cndhmi, to . the poi.nt ;of oonTponnd iaterest , y 
V', said:—“Ko doubt the principle applicable to that point was Tory clearly laid 

down by Lord Crauworth, in Aiiormy Uomn'U v, Aliord.^ All that thhi Court ^ 
can do as against ' a defendant in siuih a case as this'* by way of penalty is to ;'5,5^ 
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ka 3 him pay the costs of the sait. The xjjuestion of interest clearly depends 
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iipon l:ho^^a the ^person who has improperly appliedthe xno 

may be fairly presumed to have made. If he has applied it to his ow.n use, 

I think it is quite .right to 'Say that he ought never to be h’eaid to say that he 
has made less than 5 pet cent., and that that is a fair pre;mmption to make; 
#y§ ;:''bpt if you seek to go further than timt,: and t() charge him with more ihan 
5 per cent., yon mast moke out a case .for tha-t purpose.” ’■ 

Mixing principaT^i Ms own.-~-Aiid if fthe agent mix tho 

property or money o.t bis his own presporty or moir'^y, it lies 

upon hiin kr tiunn, and if he fails so to do, the vvhole will be .taken 

to belong to his pri for every presumption; will be made against him 

. where he makes it i^npossible for the principal to distinguish his property,'*' ' 
And where an agent mixed itp liis priyate transactio.ns with those of his 
pTincipal, and failed to S;)roYe thatbori’ov^cd for the benefit of . 
Lis' prineipal and her vrard, and where the transaction on. the part of the lender ■■ 
ira-s found not to bo bond fide inaBmuo}}. as he did not satisfy himself, that the 
agent was borrowing .for the legal necessity of the Ward’s estate, he was held 
personally liable.** And oven if the agent deposits assets belonging, to his 
principal with bankers on bheir bank notes carrying interest', and the bankers 
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^ .b. K., 5 Gh.;;241. 

^ 4 Pe O. M. & 0.,;; 843..^-’ : ^ :y. 

^ Lupton V. White^ 15 Ves. 4S2, (440, 443) see also Clt^rke v. Tipping^ 9 Beav., 28^^. ' > 

^ Ai’m-org v. VelmnWe^ f Str, 504. 4, SW'i''*'' 

^ Jugipmiath Boy Chowdhry v. Uunorahha Dassee, 2 W. R., 156, 
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directed, every presumption; will bo made against those to wlioso negligence or 


misoonduct the lionpi'Odaction of proper aocoimts is d ite if liowever all endeavour 






m 


: to avoid an aoeount, the rule does not hold gobd.^ So also a must ac¬ 

count to tile firai for any benefit deprived froni a transactiort la/^ 
ing the partmu'Shlp.^^ Thus lie will not bo allowed to supply thegoods 
which he has himBelf bought for liis own rise at a loAver pifico with 
bis partners of the fact.^ Shortly, it is his duby to refrain from, all concealTnent 
in the coimse of the partnershij) business, and if lie ol)taiTi or eudoavour to obtairv ; 
a benefit he imist accomvt therefor.^ So also , where a partner, without the ; 
.knowledge and consent of the other partners^ carries on any business coinpetiiig 
.or interfering with that of the firm, he will be bound to account to the firm for 
: all profits made in such buBiness, and fuirfcher^^^h^ compensation to, the 

firm for any loss occasioned thereby*^ . - 

j j ; Duty of kurta of joint family to account.— There is > duty imposed 

upon thekurta of a joint .feuiily to account. The principle upon Hvhich the,; 
' ; right to call for the acy^onnt rests, has been supposed, the existence of 

IkW ^ direct agency or of a partnership where the managing partner may' be con¬ 
sidered as the agent for his co-partne^ ; but it depends upon the right which 
the niembors of a Joint Hindu family' Ifoyivto a sl^ of the pi/opcnty. A prin¬ 
ciple similar to that on vvliicli the Coui't of .Equity acts in cases of joint tenants 
and tenants in common, and not^meroly in cfi.ses of partners lap.^ 

Duty of promoters to accoUB.t.— Although a of a Company 


Hi 






mm 

mm 


cannot bo considered an agent or trustee fot- a Company not heing iii existe'nce 
gpll; at the time, yet the principles of the law of agency apd trusteeship are ap- 


/ ; ))iicable ip his case, and he is accountahlo for all obtained by him from 

tlie funds of the Company without the knowledge of tlm Company.'^' ' ' - 




[.'I,'#'''/- 


Duty of factor to account —Amoiig\ tha mhst im^^ duties of a factor 




are th<.)so which, require him to gi ve to his principal . hls H^ and nnhiassed 


use of his own disdretian'and judgment, to keep and render just aTul true 
accounts, and to ko4> the pi/operty of his.priimipal unmixod with his own 
C or the property of other peissohs^^^^^^ tlieio have been tub fai^tors 

V : ' , ^ ' '■ ' "V ' ■ ''" V ■ ■' ''' ' '' 

^ WalMslej/ Walmsley^ 3 X & Lat., 550 ; Liridl, 808. 

» InO. Oontr. Act, 8. 258. 

® Bentley V, Craven^ 18 Beay., 75. Kerr on Frauds, 153. 

^ RuseU V. Aushoichj 1 Him., , 53. FmtherdonliMigh v 

Fklvmo^y’^ Mae. & G., 294, and Clegrj y. Edrno7^f^tM) S G. M. 
referred to in TAndlexj on Tartner^Jiipy ^x^. 574, 575, (4fb ed.). 

* Ind. Conti*. Act, s.' 259. England v. Ourlincif 8 Boav., 129. BHrtm y, Wookex/, G Madd 

i®?''' ./,837. -'-V ' . 
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Tos., 298. CJeup V. 
G., 787, all j'allj- 


• OEhoy Chllv.cler v. "Peareemohen GoohOf 13 IV. R. P. B., 75, 


. 

» LyAney and Wigpool Iron Ore Co. v. liirii, L. R., 33 Cli, D., 85i 
Clarke. V. Tipping, 9 Boav., 28k 

















Ms,''..'.‘ ' '■■■ ■ ■' 

.,, j . ■' , . . . pj .■ '■ I t r ^-Ti/^ur!'.:. .'■ i.'.^.".if “ n- 

' :Foley[ 

' that r this rnla” does ■.xi^.rhold :r/\r '.■ * 7 ' ■ m '■-■ -yy-■ w 

|iG!Pviiotrdf i‘977 is tb©''i^tidii Wfech 

[Sperfey ■baiS ’-lD^(K>i3p^^: trust for ja 6ptofic/pipB^Kto,jand^^ e^nacts 

- &ch'';;p4^0iis'- si'ftll not ba^xed hj ^sny libugtli of.-ti^ 3 ^ ; bait that; 
mhas b^^2J,,hj^'d^:to■/■'■^^^ e 3 j. 1 eci.aiIy: ^xr^-.'SO 8iS-. ■,■: ,to. ;' dxclud^;.-..■liii^i'ed 

from'^.jeiwi;^^ ' -.1 

!3e3igjU. . Act pf ' IS^^f ^ .^dii Idr';',,^’ a<^iiut.-.br • 

lia 7 .p;-b#en:,'.,^f^ at pny .tiibpydtii^ng. 'tho ajg^(|^.pr;>^Iiip one . ■ 
'if - fraud ■ witlim ^ppe'-’.-fibid the 

,■ ^ 'agTpemit^ 

'fcd' v:^^;l»gpii'f. it) .paj, .IfVp.Idd ^ye bad the ^-. 

■ the', .■■passingi' : <>f 

Acit' the ' ^rlj^ion ,focw such ’ : :i%- ^ 

t'il6 fbero -beit^ no se^taon in np^;.^ct.cpiTr^pOil&Stg 

1 section-,^;of'/tfe^'fddv ■ ■■'vs^^' V-^. ■' 

rnlei far. Mdia, ■ as to duties of dirfector^-Of 

!i|rOoiOp£bfl30S7--“lu layii^/doiTO.auy'.gi-3e^^^ rale.for India sbs'to' 

^’fiibught :prapcrlx' to bcr imi*o^d- TOTi the ' direotoa^s of' ■jqini>;Sfeck ;Oorii^^^ 
feu arts, KhoTi.ldbe'i 2 *udi^ by'a of [English oomamew^ 

^&'[^>y'..tb0 cbitpnt-of'English decisioigs ^so far. afS .they can 

'peeplb" .wboM' i-"< of comparatively i^cent . grotv^tEL^" r' . ■ ^■'''''f"'''■ ’ ^ ;■[ 

to give aotioe to jp?iiicipal of facts mat^al to tlie 

Jfbehgent'^ciiild ^ye imined^t©.nptico to Iris^ principal cf.any '/^d-every' 

ia hh 'kinowlodge^. which'.may'k©,.-aie.(^SB'ai*y jlE|y;'^^ pirinchpal to kno.yr-/, 
'^w4i^hrder tp' psedtect liis own' ibterpBts, v -':'.■.' ■ •' ^ ’;vr-;■/, ;• ■ ' ■)■': ^ ' ' ■ ' ■ ■, ■.''' ■ ' 

' ©iity of agent deal^ agenoy on his own 


^further . dsty'^'^litjBiilg’--hn^ thoi.;..cbnfidexL|e reposed in the agent 


® 2 ItL.Cas^^ 35 . 

■'■’"■ ■■■ « 5. 

L. B*, 18 Oh., h v 286; 


s'v 


Door get Dossee. .1. L. !K^., 4. Calc., (466, 469)* $aroda 


.-.... Y.'. 

J?er$h(}i^ pfvittopildhyaY* Brojoi^ Bhy4t{t<^'arj0ef 6 Galc.,^ 9.10. Greandsr"-^ 


Chm^ ^^hose V, Mcuiki/Moslif I* Ii, Ey4 Qalc., 897. 
Act yui of 1869 , fl. ao. 


^ $ B 9 fr Q^mi,dzr Uanic]i,ya I* E- ^ 7 , ® CalQ*> “ 211 .. 

FU.mi^'^g . tT^aWa^r po,.y. K*iS4o^i!^ -^aihy L. E., 9 j 

.per ■■ :|;;.;:'r' '■ .r,:-;; . ....''■ ‘■'i . ■■.■;■.■■ 


Bom 373, (394), 


I? "■" 'kj''\: 


■ \v'''., 


9yy^ 




;;''V^,;ettrj 5 Lc£ 

i-;:’;'/;;! ;|)riTicipGil; 


tlie';inowe 3 ^^^ 


'. tha othn- pncn^ 

':V ottffble; tli^ fij^isfe piittte 




wheTi'tkey ^i«^^''..tiie kip 


[jaEy -TX-'.aH' a i^^udi';:. vfliiclivSiiii^^';' <.k*'',€!ibift;;’fenip»rfjr,'^ tbgir cfnitps li^'^ pi:-; 

resdiided,- «nd'. to 'i^derve ■ i '-^aid -Bndcr* 

contsact». .■. ■'■ ■■ ■ .i. ."' ')>d|i;;■ ■■■'■.;'’J'';,';;’'■:;;■^: '.;■■.■■.,^ ,:■. 

.: ^ L. 3 t,.,rcii. D.," 394 ,( 1 ?"); 


* PaimaatOr ana S&uJth 

Work 8 ^,go.; L. En-iO Gtu, f 


Pacijlc T^gra^1l0Qi .w* 

to c.h*. m. ■. 'c;,■ ' .... '■.;■ ' ■ '>:'■ 
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THJffi tiAW OB' AGENCt. 
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relative of a yoimg man wtao was in iiiipecirukms circumstances and had sought, 
his relative’s advice, was advised by the relative to allow one W, to look into 
■his affairs and to arrange for payment of debts ; aBcl the youth: informed W, 
that he was willing to sell,a portion of a freehold estate belonging to him, and 
after some coxwersation as to value, W to boy the estate for <67,000, but 

I* iiisisted on the youth consulting his friends on the matter, a:,iid an independant 
I'': .solicitor was employed on the youth’s behalf. And VST, on liis part after taking 
the advice of a mining e,ngxneer, discovered tha.t there were valuable mines 
xmder the land, whicli the engineer yailued at ^620,000, but did hot communicate 
this information to the youth, ^ siibsexpiently the sale was concladed and shortly 
afterwards the young man died. In a suit brought by li,is executors to sot aside 
, the sale, it was held that the purchasmv was placed iii4 Mhoiar^ 


’ '^'■ards the youth, and that it •was his cluty to have disidosed 4,11 material infor/n* 
ation which he had acquired, and the hot havmg done so, the sialo was soi 


aside.^ So in person employed a broker to 


0- 


0: 


the beneiit of his employ or, and assaredly not with the notion that the person whose 










Ifc 


w.: 




Set 
purchase 




> some canal shares, x^'id' the broker apparently bought them from one Cole, tlio 


ostensible owner, but it siibseqacntly tixjhiCd out that these shai'eS actually be- 
longed to the broker, and that they had shortly pi^eyioiis been transferred into 
the na;mes of the apparent vendors as trustees for Idm. After a of , sevc.t*al 
years tho employer discovered what had been done, and brought a suit to set 
aside the transaction. There war no evidence that the price paid for the shares. 

I was extravagant, or that'airy fraud had been practised, and it appeared that the 
plaintilf was a lai’ge proprietor of shares pmehased from othe.r persons. The 
Master of the Rolls said e mploys a:notiie.r^ as^^^^ h agent, it is 

on the faith that such agent will act in the matter purely a'ad disinterestedly for 




assistance is required as agent has himself in the vtmy tramntetion an interest 
directly opposed to that of his yjrincipal. If not:necessaiy to show th 
fraud was intended, or that loss afterwards took place in these 

transactions, because tlie defendant, though he might have e:id 
tioii whatever of fraud, was placed in such a situation of trust with regard to 
the plaintilf that the tmnsaction cannot, in the c the Go art, be 

considei ed valid. . The defendant ought to take back the shares with all 

dividends which have been paid upon them, interest at 5 cent, and 

the co^stH of the snit.^’ ^ ^ ' 

Concealment of material facts by promoters. -"-As will be hereafter 
seen promoters stand generally in the same position as a'u agent with regaxd 
to this duty to disclose all material facts, fn '£h)sphate Sewage Company 
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^ Taie V. L. R., 2 Olu, 55. i ■ y 

* 8 Beav., 78. See also Bothsvhild r. Brookman/^ , 8., 165. 
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ftlii! sam^ rules 




agi-ut f 9r 




at-' 


,tl»li' 5 !if.i| 
tLev<?j 1 


;>re^ afip]icabie to lus e..tla 


of 


■ :.iiie,lni6wle4«^'0?v^i^ boa£.‘cl' to di 

■■■'''. ie .^elSftig-l^iRi Ajqici yv'ii^i' 

■ 0 should,. ■. , ; ' 

IBr J«w^es,.ia 

^ of.ih.0. .cs^ej'jin^ m ■wTrjok.Si^^ 

; prprabt^;Cforiie.' ikjto vo-Kpste-ttcei'.' dms^ 

. .which; ■bje.;,defew;',‘tio'.;soli .':to.. the CpmpHaiyj iH^h^lopeu to him i.o.do.sJJ' ,lb^ 
upon him/is upoa /y»i)' oilie?*. in a fiduina:^ ^itipii, il, itf ^mciimbent 

; ■.■:Hi%ko jfjiliv.. and I-SM^.; ciisclpBaro. "oi lii^jiiitex’eat“aiid po^sitipa-wrth respect tor that 

■ prppet'i^./ ib;0aa- .'ec^.' iw^: dij^reBco, "ih-' . respoctvfcetweea' a promoter a ad ' ■ a> 

ii»a'stee,,.'.st^rj&rd or-agexi4’V .^rAad'ii&y^ of App'e^v the tord 'Cliaaoelle^Sl’ 

says:—^pmoteraJi^aa^ oj^mdon.'TOTSdnbtedly'm a Qduciaxjy positmh'- 

they .Wye-in iWr -.h^ aad'.xnouldi’ag 'of the C^.hxpaiiy ,v.'.i 

•■•have the ^]pQ‘wer of defining ho.^j'ail^'.Wlieay aiid in.-\v-hat Khape-f and Tihder :wWfe'^5 
Bup^y^^h, it^^g^imlLstai^t-iutd''e2{Wm’€rand '||^j^:;k^ 65 a 'tracKi^ oorpcaSEb^^'''^ 

■ tion. li-. they,. are.-..,d^mg. all-orde^^^^]^■4her©6m^ mejy as'^soon as'ilfe^ 

inW iSW’W throogji it$, .^managitig.. dii^ecturiy"■ ■ pundiaser 'Of ihe^4^ 

pragorty -.of- theinaielves./ the- |nomotei^^j^'.is-'-m''m c)ihijiW^: 93 cctnnb,eat: 

* pTy'sig.; 


li 


^.■#. ■ 




^ Oa^imr ,'Bentley v. CntiWv 18 U-oav.; 2>unn'ev:* 

: " X/:a:',.i8.Bq;, '■ ! ', ' '■' ’ ' ; ‘'■ ' 

^ ’Lydi^ey - Wig^ool .h^on 0t*6 Oo. v^, J5m31, L. JC., 38,Cli. X),^ 8&. '3. 

J., 230. 8ik^r Jifptmtg Oo. v. LotaiSf X*^ ft.’4 C. B. D!' 350. Bi^n^ v, Coidttm^ 

L. n., B Ch. 13., 371. Whatey Bridge W. Greed, Ja*. W 5 (^. B. I;.* f|. .. ^:'; 

. loil ■ ' ^ ,; ■ ■■’■ ■ ■,. ■ ■ ■ ■• ■ ' ■ / '■ ■ ■ 

® V. 'ISrfef -^'Sdwirerci ^kQsph^^e Oq., h. ft., 3 “App, Catr.,.-1218.' •■■ ^ 

♦ L.-Mi^chB.,78,.-. " ' " 

• ’ JUrlan ier Y, Meic&emhrei't' 3 Appj,<3‘as., See.also 

Uinirty Cn. v. 17 i>., 132; ^'^^tiall v. Gurlton, L. ft,'6 Oh. 


37r; hut soG tho retaarki* ut Cytton Ti. X., at p, 407. 


ox? ’ AGmJrcT. . 

tafe© eai*^ in foiOTiajg ■■•the' pra^eriSo it -3^ .-. 

ithfl* iB'' i&j, with'^i board-■■bbtk.'i-^e 
HHK-' ''iproporiy'Which they , tire nako^^i the/'-pi^pei^yrpf 

and w: 4 o...tj]:j^l^-i.:be . ■oompoteijit ;iu,dg^'. .as.to ifhetlio^ the ■ 

jjPIf^irohase -bcr ■made-.- I .-do. no-t say that:; ihe- '.owror ^ .^.^■ 

C'--;^f^y may and fitt'm.a' joiafc Stoek -Oo.mpiJ*i^, and then'.saU.,-his ,■ 

.perty to it, bat 1 ' -do .say, -thait. if he dma -.ifce i^-boaxnd to ..take- asm that :h 0 .-.^lls ii . ■. 
f Company thr(ni^ til of a iK^ird 

■/;:■' ^OJCcreiBe-an ■mdopottdent.aild inWllig-ent .ji.id 3 §;ii)eat'on jhe ^tnitesaoiiotii ■■■ihiad 
■f dti’e nut left - ■under tl»t tte-p’ropOrty-'’ np4. ;tO'the';p-rofi^^ bnt 

... ■ to sorai& -ot&jT p€Jl* 8 ^>ns-^^. "Iii- The J^maia Sfloer tUidei 

• ;• a .titaeret a^angenieiit betvveen the youdor pf a niiuD ^B.d thi^ defexiduht u financial 
^■.■'a^nt who was-pOTmotirgand.aft^^ard^iiraan^.aComp^ fpi-''l}/S piircha^vO.J^t 
^|.;■t;©ceiv.^i fto'm-thh/y^iaterS-'pSsS of tho.|^cha$o-:moiiey'‘wiyhontj'ho..'J^ of 

the Ottmptinj-i^v.-’Iaas the.:Oo.Ti^aay..'||^Jn^o;jSi^tUjftblc?|^r-^ <'*f 

■r:' tfao . Hftoret profit he hacL^.so-.madej h-eid tha^^'lhp: Oompu^ogr tu recoct;!’ 

■ '-ali jaofii,’bhi tfet in' oBthaatirig' fche-;.|m:dit, .Gx!aj.ft-;:^Fas ■<^].tled ^ to i>^',;al- 
,j;;'.'-h>w^eS all frUJins honaild*3 expended in secnidi^g the services-of tho.dkedtprs .and 

^ . payments to brokers-and to ttie pre^H ttc, ^he Master erf the Bplls in deii^^-rii^' 

—'"Thc-incum.nt a..nian'.iB-'-M^^^ 'Mtxxsmj pwitio®,-hDWtver that 

y' fidneiary positiou niay ai 5 »iC\‘ retain a profit iBan>fc 

'■ i deJil ydth his pritK'ipal'On the foo?^ of makiug a xidl and fair disolomre of 

J ^vtTytttiug ni.ateiid in i^tion to the deahpg or transaotipn in which he acts in 
tile fidacinry The case? in which proinofeOKS^ pf ,Ooinpamy^ 

r %^}'!citors ot projected Coni^airinf^ ehtained sBxsrct. bepi^ expense of 

': tlte Company, are,nirfi ’ceiy nun^^roua, But in the fPlkiwii^ c^s it will be 

'■ ■’ found tLi» t they- Imve been hi ^ike ■ a ' rptceiid^ vh.f ■ Sih^rr Wning 

-v'. Prinfmg 

'■ ': y. Ba^^dc of Lond<m^^ Hotel:-0.^p£Ln^ Afidersonf _ .■ Ap.^ tte'euaes’^ as to 

f^^ctovB are to the s^e effe^'-^goPts p|^ployed 1^ Vendors to femm. and 
vt; Lunch a Company aro ■ ™4^I^^ pro^ters; but i^ dbnhia very 

wdil make people promoters of a Company, if it oaii be seen thset they aits 

■ : really duivig someSiing in the way Bff speeo^dn for-^eoh' own imerost, ami not 

acting innraly as agents for pihBrs.^ 

■ ^ U -K.. 11 CTh. D., 918 ^ li, ft., ir^r. D., 122 , 

>» c. p. H, safj, ■■ . ■■^': c . 

L. IL 5 Q. B. D., 109. . 

» 10 H, L. 3i>, ■ ■ .. :. ..C. ;v- 

« i lud. Jar., 296, 307. . ' ■ ' ' ' 

y.’. ’ Case, L. R,, 3 CK- D.,- 1 / mdviS 7 Eq., 4^2. . 

* Ltidmy v. Inm Ote Co, Vi Birdj J^, ii,,-3X Ciu B., 338u 







r'liable to pay 

ii^igiit. The rh^Bel amvwl, aiid tha.iehfl^ _ 

rtii _ _'1 ■_'■ xi '^4.'':4i 4;t, ^ '1-' .n .i.- ■ ■’'■ ■■'®® 


• return Tke owners'. coBieu.ded'tha.t 'if ■, the.;, iosurahi!^' .• h-acl ■ 

"properly effected, it would hayeiudemuifie.dthem io^ of the oue-thiri|'"-::;^^ 

freight stipulated to be retinWd, bttt by the hegligouco o'f, the ehaiterere 
deviattog fe^pm the''as*mlGqiti‘Spof'fe hi effoeS^g'the iiiaurahceith^ips^ 
had.foep^e'WOt^il^ei^a^>Mrd-cousoq^aently-^^ rigM of. eptidti.j 


^ tnd. Conti. Abfc ». $12\_ 


Jv B 


on i^n8|.goa^,.4>71. 
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of shareg 


itcKa.y', &ad;;5^ ol‘ .i^jhamod 

' ’ tjp^:,7/4W^,t}).af:'^tei6la;^.:'‘.wa^'a 

^.aax'ag^s, a^p^€s-a^p^iQn'-i^^ .0^ 

:"'^"“^poFHou whl> was n<rti^ 

^ "t persons tlioiigli','a.gmit many wercivillo 

■i-‘feat it .‘'Vas tb.o diEtj of tlie' dit^ci^iu,t<^::S^ 
^t'-persoria, and it beii^. ini/’Oj^isiMe to istotaejg 
i^^ns cxt.hervi^ise. iiavc, 

gs''t% fe'. a$simed &Rt. 'fehes<: 

V]sdiie.- 


persoi® 
tlia“t:tll6' 

■ ill, feyotiii:;pf 'ia 
■■sha.t^;'wan^ 
Iiaye.' ''be!eii 


fore y^'as' giyen. 


of tke' sIiarBs'- thei‘e.itrj,;',||p^i 


.Tkexb is iio nale tb'fleteEntm^, 


ampu^t :pt' feko'' daa]aLa^<^''' 'Ofi-rJ^urse vhe caniibt bp-Qrd&eci to paj^ny'(tamkigi^^ 


whicE'^ not be';.ord-^in?d; to pay , the.- la3^^^t''S'!^ 


am£«mt\;o£.,daijia^^es tHaf/'C 
;sai®'toT)i)''tlie. fuU'-Ytdne they- ntrghi.^'S 

lift VO.'been' illofctod'wlio. 

MoKay' Had not- ;' ' ’ 

■ The dadii^'es. must 'bej;:t^:; .'iecassa^ ^remdt of. t^ nogfectii-.Fi^tW' 



claiiped in^ to;,. inctudtv tfe^cost of LHe';kctJ6^"oii tHfe; 

policy ; liprd Eldon said &kte yas no accossity to Hrin^ tHatai;tKli''tb' 
plaintiS to n'oovor, 'an<;i "as 'not; apj^ear tHat-tHc'ad&m on 

brought by tHo desire oi^w^Sii. f4t^.;;0b^curceuee^^ the ag^^nt, lie oug-Ht apt to 
oharfed vidtH'tLe .■■^'f-'.',' '''' ' ■ '..■^' ■^-^ ■ ' ' ' ■ 

, Damages not to fee too remote*— SucH dama^ge must i^pt Jbe too rciactc ' ' 
or mdii'oct,.. h iit mlist, be the ■ prosd-mato u>xid xi,atiu*a-i .resiiit; pf ■tEc agerttV liogleei, ‘ T '' 
want of skill or'ralsOonduet. --^Hu^ in .G7iam>?.y the plain^^s ' 

charter^’iv ship of tW-'-'4©fani^i#j.;e^^ by- tbe .1?,!^; 

that the md ship being t.igM.,-;^tih^cii^- and strong shoul<i''TCib^e'. '' ■.■':'v 

tiffs a full cargo of rice, and /%H6n loaded should procei^d tp, i$t. Bkofe, the 
penalty for tl\e l on^pc.’fr/rniaTice of the charterparty being iiio estromted amount 
0 ^ fr^aght. - The plaintiffs began to load in May knd Had neai ly imisHed whorl 
it was disoovin*o<.l in .Tune that ilio ship was jeakingv and in consc^querice of this, : 

r’argolmd to be sriiified, and a portion of 11 having been fojxad to be damaged 


had to be. replaced afte“ tile leak was Rtoppech Tho Qbaigo fur shiltong and . 




the coat of the siiHistitated cargo was paid by the defotuhi.iit, (lon^bvlemblef 


J^er V. W«rk, Marsh, lua,, 24^, f4th Ed.). 
6 B. L.^. App., 20. 


Ma^‘tw cn DamiMje9f^4^T^ 
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^patiiow Acfc, (Tad. Companies A(;t. s. 214)7' For, tJioright which thatsectioii 
.givos is not given to »■ Company, oi’ the represeritatives of a Company with 
•whom there is a contract, or’ as towards wJ'oin there is a dirty, or as regards 
whom there is a breach of duty; hrrt the right under that section is giTen toi, 
“any liquidator or any creditor, or.ooniributoi’y of the Company” arid there is 
no duty, or breach of duty to thq Company in respect of which a creditor or 
donti’ibutory can maintain an action, but he has a right to this extent, that if, 
owing to a iais-feasance or breach of duty, the funds of the, .Company in iivbich 
Tic is interested b.ave Irecn diminished, those funds .shall again be .made’ good, 
.a,Ti,d the assets of tlie Cpuipany shall be recouped the loss, which they haye stiS' 
.,i^aiued.’’^ - . 

■ Plaintiff cannot remodel his c-ase for damag'es.—Whei’e a plaintiff 

prefei-s a claim against anoclu)!- for damages on account of negligence, and it is 
possible that the Court may take one or more dilfergnt yieWs as to tliq proper 
measure of claTfiagos, the plaintiff, must coino prepared with evidence aS to the 
amount of damages accoi’ding to whiqhcYer view the Court may adopt, and if 
the ovidehco prodinaed is applicable to one view.quly,; the Oonrt will not give the 
plaintiff a re-trial and allow hini to remodel his case.''* 

The adoption of a contract by a principal puts an end to hig i-ight 
against the agent for breach of duty.-— .'\itliough, whore .an agent, bef ore 
accepting the agency has an iutcS'ost in property which .sabsequeutly formed the 
■subject ina,fcter qf’ffiie agency, ancVduring his agency .sella that' pi’operty to his 
principal without disclo.sing his mierost, , thev^ ,p at his option 

X’opudiate the tramsaction, yet if the pptipn wdiich the principal liad, is e-xercised 
,by confirming tbe contract with knowledge of all faci.a, it appears tha-t the agent 
.cannot bo made liable for the transaction- * ffhuis, wfo Feim who was the ■ 

agent of a Comp .any to purchase a specific property in which, before the com¬ 
mencement of his agency, he had acquired.au interest, pui'chased that property 
for the Xiompany without disclo.sing to the 'Gompany his interest thereiii, but 
after the’purchase; ike fact was fully disclosed, and with thei, knowledge so ■ 
acquired the Company elected to retaiu the proporty, it was hold that no relief 

■ could be given as against him, asiwhsn he acquired Iris interest in the property 
he was not a tvasteo for the Company and could not be treated as having pur¬ 
chased it on behalf of the Company at the price he .gave for it, and therefore 
was not chargeable with the difference between the price at which he bought 
and the price paid by thb Company, and could not be charged.with tlie difference 
between the price paid by the Company and the Talne of the property when the 
Company bouglit it, ns that would he making a new contiact between the 


1 Qdueyxdish BdutineJe v. Fatinj L, R., 12 App. Cfls,, (G03). 

a Lali v. Bnm R*.)//, I. Id. R., 5 (’ale., per Garth C. J. 
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m tho bnnd^i oi Mie a^ont* biif: as has already beun obsei^ved by LoiyI Justico 
Bow ; B, that cannot possibly be the mea.sure ot t?jie c?flaiin of the principal, biscause 
at the dat<:) w'^h<?n tho agont pm'chasdd ho was not the agent o£ tho piancipai, and 
tho principal, thereno night to go back to that date taid fix it ae the 
. time at which ho acquired a H^ht tb retainproperty at the price paid for it 
by the agent. Thb othco? claini that the profits w^ere thet 

difference botV-'oen the i^oal vatne, or the market vahie, if a niarkot ‘valiio exists, 
and ihe aotiial price at whi(li> was sold by thc\ agemt to the 

cipal. I think the prinoipf^^^ cannot claim that difference/ because it appoat's to 
me tJmt in such a case are thin, where principal had no right to clanm tho 
properly as i haying been purchase at (he smaller pricb, the vol iun 

U’ivy x‘fitiiicatidn of the p^irchase by the principal is equivalent for this pxirpofie 
to a new sale by thOvagent to the }nuiuvipal aftoivtho relati^^ between them, had 
ceased, and that it is ovdy consequence of that ratification or adoption that 
any profits Anuam i.ti the hand^ the agent/ . Thia case has been approve ia 
Ladywell Mining Go: % Brookes^ w^here it is said that tho ground on which tbo ‘ 
deciwsioii in in m Gape Breton Co^ dependqd vvas that rescission being impossible 
the Company could not obtain from the directors the profit made in the trims- 
action. . , .■ ,/y 

, Liability for acts of the sub-agent-^/N only fe tbd agwit liable to 
i principal far his bwm. neglect, of and iniscondact, but ho is also 

„ roBponsible for thtvex'to of his snV^ Thus where the plaintiffs wore 

general agents at Shanghai and orhployod locaJ agents at varioiiB .^aces in 
China, their local agent at Kinkiaug being the defendant, and it •was part i>f the 
business of the plaintiffs to make advances thvxiugh the Gompany’s local 
to Oiiiiieso mei'chants upon goods intended for shipmont 113^ their CgnipameB 
steamers,; the defendant employed a sub-agent to mako ^uich advances 
pOAvm** to dx'b'w on, the plaintiffs/ and the snb-agent fratidvi^^^^ drew on the 

plaintiffs far an. amoTint not advanced, whicii . di'aft was dul3r honoured by the 
* x:)labtifh. Sir R. P. Collier, hold thnt their sub-agent wjis acting within his 
authority in making out accounts arid: iusertiiig ^ advaivccw made on^ a 

CQHiit of the plaiitiiifs, and in drawing billH for the purpose of covering advaiioes 
luodo, and altbough it could not bo asBunied that he was authpri^sed to comn^ a ' 
fxniud^ it vvas yet within his anthoriiy to have made such au, advanca as ivas 
charged for, and that therefore fell vrithin the authority of Barwick 

V; Bnglieh Joint which Mr* Jtistic observed “ In all 

theso cases it may bo sa^, as it was said licro, that the master had not authoiized 
tho ac^t; It is true he had not authorized the piarticular act, hut he lias put the 
agent in his place to do that class of acb% and he mnst be answemble for the 




mt 




9 $- 














^rsons; or^iiJr;^.]'S 

§'^d;y'n.;’';.^aH thQ' • Hgk^/to pIo^^a^..Bet 
, ^Ee-' O'iYii .Procedtire^,/;Oc)de,' does!' ’ 'awaty aaiy 

M^egal pr ■■equitaMo,' j)artiea :-buve ^m'depmideiitly of 
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'f'''"L;'.^to Ms priBcipal, In answer 


agent agaittst his prin<upa.l, where its r-esitlt would 


^''^■'■-u would he at liborty to set ofl; a 


to- retain but of tiie verj sam.deniandedJ, 


dv '..to' ;;a ■ fiiTiit for ■ m^i3^-u|d^atEd^ 
Land'dedaci. 




I ,,! ■. Defences IB to and to g-oodi#61d^ ia a suit to 

\y' aeconiit where he Has fee‘&'employed to sell goods,on .c&nW@%e catl.^d ■'■.."J;; 

'nnoTi to over ihe iTionev to f he *nrih'eiTial iirtil ho has re^^ved the whole from 


. 'upon to pay oVer the money to fhe pririeijm! until ho h.^ reO^yed! the whole from 
'%‘y the person to whom, he acid the goods, unless the delay in payment la occasioapd . . .h,,- 
fe' by Ms neglect.® 


So also it Avonld be a good del'enoe in an aotionbrongiit agaiuH ' 

; agent for goods sold ami deliy^vrcd, to plead that at the time of sale hd disedosed 

Jiho name of the inincipah unless indeed the agent, is acting under a tM jl*! 

. .jTiOmTmss.en0Ti.® Unt h.A Will not hi oVn ariion fov ntrmfiv had jind roeeived i 


'p:.',;Od.mimssiOB»'^ But he will not in an action for money had and received fiQir';iK<^' 

'■ use of his prjjndp^' b'o allowed to set up tho illegality of the contruLd 

'■ i'%) ’. dsvlbP..! 

- ;. The right to compel interpleader— The agemtranuot as a general rafo. ,..^^ 

compel his principal to interplead with third parties claiming property in 
hands advei’aeiy to-his principal,^ but where the thir\i person claims tiiM 
ciTOted: by tho principal^ act subsequently to the dcliyery of tho property, to thc ' ^ 
n<gonty ‘he maybompedthe paidies to intei^Iead,^ M 


VActXIVof 1882 , 8 . 111 . 

'* Cii^rhx. JRiit^mai^alc^vf Chefti, 2 H. Q., 2P'(;. KUchorchand Champdal v. Madkomji 
Vismfn, I. L. B*, <1 Boia., 407. JP^'^hiiia v. Bamdeb Fandct^ X. L. B,, 11 Calo., 

557. :rrarji M^> L. R., 7 A]l.;284: 

* 8ee.iV(T/?t. Lai r. 1. L. R., 7 All. 264, (286), 

* Vale V. BdUtf 4 Borv., 2133. 

* Vavdcr: TfirhBr, 2 ^^ - 

** Ahop I C. & 7?,., 107. 

* T^aiit V. l.'f/ioC. 1 B. & ir, 3. FurmBt v. i B. & XI, 386, bat sse Booth v, 

6 T*,B., 405. 

« C/iiwshcy Y, Thoi'oitohi £-My, ^ Or,, L ^ ' 

** Tanrtcr -v. Jjankf L, ft, i Bx,, 261, which ^underBtatutet.Seoalso O^^&^ford «r, 

Fiahf i'^ 1 iiare, 436. 
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also the remainder of the Oourf;-, held that the plaintiff was entitled 
to recover ; His Lordship said It was hrged that all the owders might still 
bi'ing action against the defendantI think they cannot, for thoreds no 
privity hctwfvan other persona and the defondaut., Thei^e is nothing out of 
whidh the other ownojr^ could tnako a case against him, whateVel* thc'y might 
do agaunit (the . plaintiff) plaintiff alone employed the der 

fondant, and ho, as his agent., having received the nioney finm the nnderwriters, 
must be 'h(dd to have x‘eoeived it for hiw vr^e, and is therefoi'e liable to him for 
the amoivrdl* B., said By way of defence to t/his action for money . 

had aiid received, and it IS onlydefencd the deferLdant makes, he disputes 
the plalntiiFs title. I am of opinion, that he has failed in Betting 
defence. By acting under his orders, upbn the terms of the contract with him, ; 
the defendant has made the eontra^et ahsolute in law, and is hound to perform 
■Jf. The relationship of prineipal and agent was established between thorn, aral 
t'tbe rights and duties of those charatdprs attached on the plaintiff and dofeu- 
daiit, and thoy have bocoiue^ reciprocally sribject to mutual advantages and 
liabiliticB.''^ So whore tho . plaintiff, the elder brother and creditor of an . , , 
inUjstato, bcung the ]M)SBesHor the goods of the jnteflta.te pnder a bill of sale, 
waived his x'ight undor the bill, aixd expressing luiyreadiiiess divide the good,s 
with other creditors j and employcul an auctioneer to sell the goods. After 
the sale the widow of the degeasod gave the deibndaut liofcice, through hox* 
attorney, not to pay the,plaintiff but to x^etain the axonoy until all the creators . , 

should como in; no Ic^ttcrs of administration wore, liowovor, taken out to the > 
estate ; the plaintiff appliecl to the defendaiit for his account and for x)aymerib 
-gt' the proceeds of the sfde; the defenclaixt, however, miused to camply 
thovse requests ; the plaintiff thfjreforo vSuod to recover the proceeds. The Court 
held that the plaintiff having employed the defendant; to sell had w ^rimd fade . 

right to sue which the defendant was not at libeity to dispxxte by settmg tip the 
right of others; and that even if he could set up the terHi lie had proved 
xio case of any title in any third peimi, not luxving shewn that letters of 
ad ininistxutioii had been taken ou;^^ ; ■: * 

The defence of j us tertii cannot be set up when the third person, 
being aware of the circumstances, has abandoned Ms claiuL— Thus where 

the dofend.mt a vvhaiffnger hM received a quantity of iriait on accomit of one V 
Bradley a corndoalex’, who was from time to time accommodated witli money by the 
plaiutiff/upon the terms. tWt Bradley should make a sale to the plaintiff of a 
sufficient quantity of mait to cover the amount required, with a condition 
axinoxcd for re-purchase l;>y Bradley at an advanced price. The malt, of which 


-- 


Roberts v. Ogilvy^ 9 Prioo, '^69. 
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to retain' the 'praesedsi^r^^'. 

,^nt--refused ,to,pay;.pr^ the 'prop^ds .t^;'&|:;gm ^ 
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■plaintiff,"V^Iying. on tlien-ig-ht '^■ '^T^iUi-it‘S^.liShms,'''!,:^pdi^^:-^ ^ 
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;yoid atid tortious, a's the reiation. , hetweon tfibB# 

that- of /lmdiord '«i«l tenant.; but aJtliott<^?t^:';!i^MJiiM 

was.no fraud oti-liis pa'i't, and he ihaagte {iljLafcvJ^.e; had a right?.to. 

that' : tjie ■ defendant .,■ might ae.r up thp'- ■ jrwS? nf '' bhj^- . a>ri^ li&wfer Mjtbe. 
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1 »JvtJIi . .a^j i\* .Wjiv;_x J.g Itro v/i v. 4 .i.v ..*.»** - ; ■ " ' ~r 7^■■ ■ 

derogation pf them.^ The tale ■ therefore ilntt, i;ap d^ 

principat’s title, by setting .pp/jEtf fertw#i® not als^^^ye appMoaljife, for tiie ^^ppe.i: 
.e<wos 'wlieu tlie bailment on wiiieli it is founde| is dei.e;^mmed by a .j^mTOtti^ 
title.* It caiffiot, ho'weyer, be got up if ii.e porsoia 4 ^^bift that ri^' belaii^- 
does r not set it dp bimsejf, but this rule applies al between biiilbv and ]^1^.* 

But thii baflee may in cetiaip get up;,|t| right, al^ough he cannot dd-.gb’y if 
.he accepts the bailnicnt..';^h'fnU kno-wle^ of an adyerae olarrp^^, a^inst the 
bfiilor.b Tli.ero are circtnnstanMMvhieh yvill gn'-o a defendant aright^^ setup 
the pis teiin, but they do not, Hbwevei’;'consist of the mere la^jt that he has had, 
'ubfcice that the pioperty helonga to somebody else, but that somebody else, who 
has the right to <.slaim it has dafimed it; and, that is the case of Biddis v, Soiai- 


“ B^Me y- Bt'tid, 6 .B. & S. 225 ; 84 L.X tj. 3,,1874 , .; : 
* ^iBsa. '' .;■ " ■ ■; 

'* V. Kiv^jh'yrant L. E., 6 B. 0,, T22. 

t vEv'pii^io. in re 8itdlei'y L. E., 19 Ohl ,JD., 8o, 
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i^rof; ag»Bt third 

tacftbied j^isafiai^--Wlion :'^hii^' ifpf';/a. 

cia$ed-i^i'^pal—W of hp cjannpt^be 

he Ixaa falsely .opata^aat^I. aS/tba' 

‘-•a^his. right is to attOtioueei’?ij.-r,3?p;^a!6.i^^^^ to Ba^;;^iS^’y 

hp l^^^s ^ that, of hitf.'priatiffl 

dyul-'-ri&EOPptioh ~iii Tort, ''■^' 'i :'■' ^V\''ti'I!v':S' '■ ' '. , '.:■■•■. 

. rig^lt to arie tMrd paiifes.^M ''^ 2?ule an a^nt oanncrf^^ 

hj him on behaU of^, 

;..'Biit-yetit m'ay be that, when' tlrircl. persona he has' 

thpfTi^ waht;, of. aeia^' proper .lattgua^e :t6;-' bind ;his'prmri^ ';i^ 

cKintpbcst'..\^^^ be'"pi^sTuned. i:.o hfi one' yi^li 'liEm ;Ho may liave 

■j.-.^coutraijji^ for a foreign principal, ch? for. an uifepl'oj^-'p^ for a prui*. ■'■■■■''.t 

; .;cipal,' t^Oi^ di^loeed who. (^aan(lt,be- 8hed.';^,;^aijayt; j be that he has J3u.c?h an ' 

:,!; interest in f h^ .contract m would enable him fe sde h^ it in his owii uatae- In ‘;i* 
these cUiSes 1^ wili .hayo a thard'/p^^e$ ph/.,c*mtm he ■ ...^; 

entered into,', with ' h ■ w'ilj - bo'pr^eBtly seen h> 

; V the right of the principal to intervene :ahd sue on hiR awn ac^coul^^ 

Right to sue where; he is pereou^y liahlei— Se may therefospe me 
w’hei’o he.^Jias conti^cted so as h> make himself persbn^ly .If^hle.^ Save where -| 
he has conti^t€^;)4n fche ^i^Eacter of an agimt, but m realty m ^hif^ own ac- ,:i^: 

■ count.* Tliis rule.is^reforred :to by-.Bayley ,!■.,■ in Sar{jent v. 

“ Now I take the rule ta.be tliuB : if an agent acts foi- mo^and bn my behalf, bat „ 
in hie own name, then, imsmucli aa he is the peraon \vith wham the contract is v^ 
^ .jmade, ft is no answer, to i^n action hiB uaifio, b,> my, that he is mercdy m 

iliilhtod"fr0m : ,Qn that 


vhgent, uidi“5?s jotL can also shew, that Ire is prohibited 


action by the ^persra^on whose behalf the contract was 


When acting for a foreign prih^pal.— He has a right to con- 


:i 




‘ Iiid. Confer. Act, a, 23a- 

* GLdiTt^oH V. Gapdl W. K., 254. Ind. Oontr. Act, s. 280, para. 2. 

* In^i. Conir. Act:, a. 3^, pftnfc* 2, and .s. 253 ; see the convoke cases collected under 

’'liability olf agaut to third parties/- and (Jookit v. WUsan, 26 U J. 0. P., 15 ; 10. B. 
N. S., 153. 

^ Ind. Conte. Act, *-.£36. r . 

» 3 B. &AIdl^ (iW ). ^ 
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irkcts whiob. he enters infco for the pni’chase and sale of goods on behalf 
bi p^nncipal msident abroad.^ A late case on this snbject is that of 
W FraynpUm,^ lieard before Charles J., in ISrovember l8<S9; There the plain- 
tiffs sued to recover damages for norirdelivery, and for the retarn of ^^00 
paid by, them to the divfe:adant/ The plamtilfs were .m. carrying on 

business at Sheffield, and the defendant was^ a manufactitrer htid artist in stained 
gJass in London. By an agTCyment between the plaintiffs and one Wilkes a 
merchant of Buenos Ayres, the plaintilfs ^wmre to pnrohaso for ^Vifkes the 
yarioos goods that he might require, and "wore to get as long credit as they 
could foi* themselves, but ^ payments became due, th^y were to look to 
Wilkes for settlement. On the 20tb April 1888, Wilkes Oidered of the plaintiffs 
two coloured glass screens for one l)on Sausenhia. These soi'eens the plaintiffs, , 
ordered of the defendant on the termB that the screens wrere to be of the 
evStimated cost of ^5400., half of wrhich suraw^as bo be paid betore completion of 
the and the balance on delivery ; various oorresj>Qndence passed between 

tlie plaintiffs and tho defendant,^ © treating the other as priheipah And on , 
Juae 15th the plainltffs paid out olvtheir pockets the sairi oi £200 a(;cordmg 

;to agr‘oemeut. On July Slat, Wilkes came to EnglaiKh and conlnienced a cor* . 
respoiideucir with the defendant, which ultimately resulted on September 25th . 
in the defendant handing over tho screens to Wilkes on his pa^nng the balance 
of the purchase nmmyk the defendant had been carrying on a cpiy 

respondonce ‘With the plaintiffs, and on September 10th inforiued them that the 
screens •^pnld be ready to be packed and for dospatcli by tbo end of the week, 
.and the plaintiffs BubseqTiently urged that the .work should be pushed on as 
much as possible, for fear their client would refuso them. On the 1* fJv Septem* 
her the screens woi’e ready, but the plaintiffs wore not prepared to pay the 
b^dance at ouco. On ISTovember the 15th, the plaintiffs the screens 

had been delivered to Wilkes, and they thereupon coiomeiiced th action to 
recover The £200 paid by them and for damages for breach of contract. It was 
suggested for tbe defence that there was a general right of the principal to step 
ifoiward aiul take delive^^^^^^ and especially in this case, as the plaintiffs had 
failed to pay the balance of the phrcliaso money when the goods were ready for 
delivery r The Court held that the plaintiffs had not committed a breach of the 
agt'oenient in not paying on the 17tli September, since it was not contemplated 
-that the date should be an inflexible one, and therefo^^^^ 
not entitledto doliver to W ilkes. It was fiuther holcl that the defendant had 


■rry< 


,? Ind. Contoi Aofc.’sa. 230 para. 2, 233. Thm.'.psm v. Pareripflrf, 9 B. & 0., 78. Ve Gadlo-n 
.V. VAiplei i- B. & P., 36.3. Annstmn'i r. Stokw, L. B., 7 Q. B.,'605. nbm^er 
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Atstieyi^^issellschaj't v. Claye, L. R., 8 Q. B., 313. ll'uttmt v. BuUiich, Aj. R,, 8 Q B.j 361. 
Josephs V. KnodSy 3 Camp., 320. Oom v. Brucey 12 23o* 

» Law Xiines, Nor. 23ra, 1889, p. 64. '''I 
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AOAnrST THIItB PABTISS. 




^ tl]Lemselves-^inmitfed a fci-pach ot 

i|^;fcps^.that tHe easier! 

the principal is on contmot i 

|||t^,li^,etitei^> into'.ia h owii name'pf, a principal'who ■' 
i'-..'a.ndiBqt^ecl.^ ' Tn ‘i-ndb ciase he is in^irta^:}^ personally, the 

(i^rmining his right to am "^hc construetiun 

of^tfc) woi4b As to ' ^he&eiv;,^ihe;- ■ '■^^ may’in thB '. 

sli'dcpttntry intBT''reDe ■ in the. case of negotiable ixii'teamon'Ife of which - 

-.... 


^.y r: 


nani,e is' uiidisolosed^'doubtfnlv .aa :td; tb^^|fcint,:h^ sco 
rile remarks mTude? in the Lectm the ^‘ Liahiiity pf - ilie J 
Parties.’^ -.. "■ .■■ , ■ ■■■■ ;. ... .'■ ‘ ■ ■ ^ ■"■/^■^ ■ ■ ■ ■■. 

Whera the name of the principal is . principal ca#: 

not bit SUad.-“-Phe agent has* also a right to siii^ where he hhs disclosed hisj; 
priTicip^ and- fch'e;.pritiCTpal capnot Iriiissi^.siie,.*',^tTl■hder.th^s;\hQ^Bg■ ^fall case^-: 
\yhef^ ■ thB ligent . has : .■uaci„^ 'persons;: .with ' whi^i. . no' ■■; c’on-feca^t 'can !' be.', " 

■■ ■ 'bj the descriptioiD^'-'gi pet^ona in', existent, but h^i^.eajseHe/of; tSm 
.'and proposed;Cpmpani^ ^yhich have not yet acq^n-Irod*^ .legal oristenco.^® '.^ '■ ' t- 

, No rliiht ■ to sncL w person has fal»ly contmeted as agent, but 
1^ in truth no ;principal.'r-"Whiei‘e, ho^Tever, a person has fairly contracted ^ 
■ :; rivith tViirii pjartieg as aai.afcii^ wben^h in reatfty acting on iris own account^ , 
/ . be will not be able to require from aaph thii^d. ptirSes performaaied Qf>. the con- 
/ ti!act-^ The casp Q|. :kuconferacting for a^mraed Qr ;in nnnam^ 

;■;/ ■ principalis proyideii^fbf-by;action 230 of the ContiTrci. 'Act i aii4--'sbcrion'''^ 
affiears to prdyido/inr the .case of a person, who haB no aurimriiy akeil any'’ 
f''prindpaJ; falsely, "con8U? an agent but in rpailty on his mvn accoiiut. 
Section 23b of the Contoiri/Acjt a^^^ be wide eim.tigli to cover oases , hotk ^ 

.'. ^. where the supposed prindpai is na^ed and where he is mmained ; the pith of. the . 

contracting as in ageiit, 
(xintracls.-m England appeora to be that a ’ 
Msely , contracting as agcnt..4nd nuniiug a jndndpal cannot ene upon,; 
-//.■.the contact) if it is a c<mt aict irr^irih the consaderatiort of personal tdriTH. 


flccrl^.u bring in the tiia;^;|l^>aireged falsely 

i,/. V.''TKO'ri'iile of law ■applicablC''''.t&'-Su (x>htEacU,-m Eng] 


or knowledge of the p^jE^on narariL, or if it v/ere whcdly cxecntcry, or par^ally 


^ Xnfl. Contr. Acfc^ e&r 230, p^a. 2 (cl. 2); 2S?. .Sims‘s. 6 R. AeI., 293 p^r Ren* 

TjAaii C, J., Sdhvialfji Aver-yj 16 B., 655. , Kwxfhretfs v, I^caSy 2C. & K., 152, 

8ee also Vale v. H^triLpkpey^ E. Bfin B., 1004 

Gontr. Aot, ss. para. (oL 3) & 233. Pal^iv cn Ag-^ 374. JSaton v. Bell, S-B. , 
Aid., 34 VaiiMeduy v. 7 Biiig., 110./', BurU v. 7 Binig,, 706. Kehter 

V. U B., 2 C. .K, 174.. ' . 

^ PoWoc* (Wir Conir,, p. 1J3. 

^ Ind-Cxmtr. Act, a. 236. IMhee NtfKifin Boy'Chmpdhry y, Kaliypuddo Banthpadhya^ 23 r 

W. R., 368, 








TH.r. LAW -or AGaNCT* 



bixt wliot\,the contract is not of aucb: Bature inyo.lving tb.e^ conBi- 

^‘'pl deu’atio. 1 }. rf pex*Boual skill dr knowledge, but is of such a riatarc that pailjial 
exccubioxi would rouidor it. obligatory, and part of tlie subject matter has been 


., ©xeciited, and the person iia uiod as principal has accepted a benefit iixider the 


contract by accepting paH peidbrmtihce with .knowledge that the person 


as- ■ 


saming to be acting on his behalf was the real principal, kl such 'C|iso^ the 
agent might sued But the Oontract Act in words makes lio distinction of 
tjAis iiataxe, and lays clown that a porBpn falsely eontriMd lug as 
Sue on the con tract. Whether the Courts in this country woukl alio 
agent to suorrliei^e tjie person iia.inec( : as. principal has roccivdd benefits tinder 
tlie contract, part performaiico bem^^^ accepted with full knowledge of the 
assarned character of ^ agent, has not been decided* The case ia which 


®f|.; the person falsely contracts as agent, but does not name any principal, is clear- 
JyMvifchiit seotioji 236, and ho wnu^ to sue on the contx’act. 


rule laid down in Raynor v* applies to the qw oi' ih mnied p^mcijaal. ov ' 


^at ail eyeuta that particular case wos one in which a per-;bn was tiamecl as 
principal,.' rX'V-',-, 

Bight of agent to sue on contracts under seal.— Wlnre the agent has 
tjontracted under seal in his own name, the right to siic is in the agent alone.^ 

Where agent has a special interest in the contract.---Apart 
right to frue giren to the agent in the ca.sos I have moutionod, there are certnin .* 
feircLunstaiices antler \¥ inch agents mUy enforce contracts entered into by them, ., 
idthough their representative cinirac^^^ been deelarod. If for instance the ‘ 

agent has a special property in the of; the contract, and is 

not a bai^e chistodiau, it appears that he has in enso a right of suit. , 

Thus iu WilUmns MilUngionyh plaintiff was an auctioneer ami was em* . ., , 
!:■!!: ployed by our Cix>vvn to sells hif^ goods by auction. The sale was at the house ;' 

of Orovfn, and the goods Avere known to be his property. The defendant bought ^ ,"1 
goods for £7-9-6, and after packing them in a cart and pmting into tln^ piaiii*-. 
tiff’s hands £2-4-6 in cash, drove off and made out a receipt for 5 gaiincas as for ' 
a debt due from Grown to the defendant. On settleniont of accounts between, 
the plaintiff and Crown, the latter refused to take the receipt^ ahd the plaiu-^ 
tiff thereupon sued the defendant to r^jcoyer the £5 ooA^ered by the receipt* 

It AV’^as couteiided on the plaiiitiff’s behalf that he had a spedal property in - 
the goods, and tlierefoi‘e might maintain the action. Lord Loughborough held 
that an auctioneer had a piossession coupled mth an interest in goods which 





8oo Bioh&rtm v. jBurir^^i, 6 M. & B., 383. Smiths 


^ RayWT V, GrotCy 15 M. & W., 359 
More. Law, IBB, 

^ * Dancer v. Hcnitings] 4 Bing. 2. Shack v. Anthony, 1 M, k S. 572. Berkeley V. Mardy, 9 

B. & C., 355. . ■ ' . y hJi 

* 1 E. Bl, BL edao Boh nson V, RuUer, 24 .L. L Q. B., 250. •. 
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m<^'^ Oi^ I‘AmES, 

Iferoly in; othfi27S i\ho^ So tbai iiiileiiis ■ tln8,genc?mr 
eaitl to- be . ■iiiconaisfccfit-' 'vriih'- prot^M'oia: it wotil<J, ii m 

trtittod, eiiabte tbe ^aator-to sue; ;■ .'■'.:■ ■.. ^ ' , ■ 

Rule a9 to policy brokers — PoIt^ bi^em may fckeir awu jiamest' 

on the policy; this h stilted by -Erie J.y 'in-Slii^ Im%itT,(ince 

pany v. ia vrhioh Ms Lordehip iirferred to a. passage in Ai’noldV'r 

iVbrine lusurance^ whei^o it is gt^oraUy,speakings pvii<^ in thig :, ’V 

couTitry are effected by bikers in thenr o\m ixamesV for the beaefit either oi. a:',.' t. 
-3 , 1 ’ ...r.— _— concern,/the gmieral ;iTiile isv..that 


iuiniod priucipa], or of whom it 
a<MoTi oa the policy so ^ffieoted may be brougW-either in tho r^ic df the prp3.< ■ 
oipal for whose benefft it was really made, or of ife br^er who was ,im 
diatMy concerned .in ..effecting ii^ it is tr’otrtecl, in fact,: ; ^ tlie'.cs(»tb^ct 
principal an well as of the agent.’/ . ■' ■ ; 

Ageut my sue where money by misteake—So 

it a|g>ea^s..tha^t ri,gfi^.t w'hr>-.}ii^^ paid OY^f.^^rnoney by mistake hiny sue fcnHtj ahi^v^^P 
tlie reason. iS'tbat hp-is;£^0rinGipal for-'the -nds-irnymeirt* thus, 

Sf.even$on v. ■ ■'it; ■ ,wufl-‘^Id.thait . wh€?n3 . a msa-ii pay^,. money by his Sigeat, '",/■j■■ 

which ought not to hare been pM3,/bii?b&r ag^rfc or the principal may 
fin action, to recover it ;.; the agent may do bo from the authority of the principul; Hji t 
, andihe pidncipal may dg: so, as pmviiig it to have-been paid by his agent. ' Soe ’ 
also the case of Oolmii^ Bgmk v. Bxchang^i B'imk of :Yanno-^li^ aud 0am y, 

Bi ntof^ whicli latter case was one vrTtere an agunt ingiired for a foreign principal, .: Jjj 
but tho decision doBs not appear to be put upon;that/gixmnd^ ' , '. ■ ■■ 

. Right of agent suT}sendent to that of principah-yB^:^ right of 
agent to sue is subi^rvieBt to, the right of the principal to hue,^ so that wherever . 

Ijotii tho principal and agent have a right of euit upon a contract made by tlw . 
agent, the principal may siHMru his own niime (wh^ tka a^^ has ; no interest 
or superior i^ht to th© propeity), superseding the right of suit by the agent;!/ 
but lie must do fiO subyecL fco all thy-' equiries, in.the same way a« if 'tim . 
were the real priucipob® Bnt alfchough tlie prmeupal’s is paramount. 

agent's, yet it is not so when tlm latter has a lion over the subyeot znatt^ 
of the suit etjtial to the claim of the principaL'^ 
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• 16 Q. B., (934), (989). - 
“ Vol, 8, 12i9, (0.) 

* 2 Camp., 805. 

♦ L. R., H A-op. Caa.;84r. 

» 12 East, 23.5. 

* Sadler V. heinh, 4 Gami)., 195. 

^UiQnt., 287v ..... i' 

’ Ooppiii V, Wallcei, 1 Tannt, 237, 1 M. & S., 576. Bickerton -v. BitneU, 6 M. & S., (885). 

' Ind, Confer. Act, s. 231. ' 

® JBJvana on Pr. & Ag^y472 ; i/M<k*or; v. f> B» & Aid., 27* 


Mot^Ib V, OTeasby, I & S.. 579. v. 7 . 






of 'agent a gainsa tMra' paa i fti e g in tort.-rr'i^.o 

■P*Ba^Hlrij'd jpQE^ons m tort- 'ia, m aVg^oml-.rule/eoafiLTleil where ih^': 

of porisete^Ji ris injuiioualy invad^L, op where they incnh^a personal resi;: 
Soiasihflifcy 6r l<w or ■ da^'sage in conseqnonoe of the toi*t.^ Thns ywhertv an 
l^nt liiii; acfettM ptsi^se^on of property belonging' to his prniDijffi.l, He' 
l^iiiaJn an actiba for any tort comni^^Kl by a titird partjs whe^by Reoh 
^asWsion m ai^-cteM So here goods have br-en he^iled, ri?id n M>ii"(l 
^.I'Qsigfully depiiw? tW haiioo,^ th^ or poBsoasion of t^rm, or (kos Uiem 
8^ mjnry, the baflee is to brSig a ltrpazi\ a{ iim or injiuy.^ 

thero may "neTOiiheleBS ho oases in whroh the a^nt may stfy ihough ho bo 
not in ^ the pmperty w=Sh reference to which the wrong ai*ki,^. 

‘where a to his agent, a fftotoj.', a qmnttty of 

for the spetsifirl piirpo^ "^of meafihig a biil drRW'n npon hini^ and tisans- 
initted to felie si^eiit a gfa^wnig the goods had bt»en rocoived on board 

to be deUTer#d to the a^nt, ..ih^- latt^^; ;i.was held ■ to htiTo a;»ifSfdet!t propcirty 
in tiie gi;M>ds .aai^ - their pbig^isoa to ■ftirtSe him to sno a ^nxmgcloer 
'^Vho songkt t0-T^thh6l^^si'^smn'..;^'bt4 tMs w not Ikj so, where the, prni'- 
( 3 ipal altt^rs the of tlio goods fjmi grjseji in;iih‘ticto others.^ 


jSjfcDrj/ (jn 416*; 

Fq^.t r v^* Down. 1 B. ^ B., 4^, «oe also Ar^&o^!/ v. 1 Sfcr., 50S. 

£ TaUUt, ttOS;; . 

Iwt. Ooutr. Acfe/a. If5}^ 

Kmm"s^.~’i^ichol^ 4 goofct N-i &r, ^ t 30q ako v. Ma?, 4 H. W. 

i Br.A: E:/ 563. Ander.'iOh v. Clfirkj 2 Bing., 20. 

SrW« M. '' 
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Bird i^vsuft'f.iavifssje^^'ioi^ 

Mi; .-h^' jjn aoi[B4==5yi'' 

r^i lio: mu,st -.^fc 

iMLii- 




^ or d^Iii^;fi';^j.p>p©i^. 


ii^O». QQXiii^ct bicK 

follow pi(^^ mtongMly 


Jg dtspnsad of hj 




reoarer. good^',:.^^diig'lfelty;' rocoror p 

by frao^ / .. 

iHi’^ Right to sire ■ Qh".._^eiit’s. (JoBj^i^r-^EHrfi-^ ■ ■ is' 

a ^iiist third p^i;rfrres,'-t9.^U tho_ 

||tc!i-ed into on ikig. bEd»lf;hy tiiik 'n^nt-.-‘-’:-'-'\lPoi*:-^' hh..i^ibc^^-'5T.ibcr-a^ts.Mii, ^^W 
of .-.1*^. ■ nutholixed.' ug£'i;^fc, .■^^l^e.■■■i^y 

til 0 .ba^iij osR of ' tlio'' a^grocy-.'■. tb ;'..'a'. .'aonfeii^ti TO^b'®|||fS_;!^pjb^ '■■ :^tere_(i 

t-hrougl) 11 ).e [ oBiru mentatfrly !/;bf', 
name of his principa]..^:-. It k ^^''^nei^tvra^ 
aiifl }K-ri^TiiJing cire^^ ay-Bksnx ■ where-^'.'afe 

fioiisrrtiitocl, and- naoit^H lik pni^jtp|.^^|.' ^iifBacts in 


fr.vi‘-.‘n.‘Hvis autbo^y, iho pinu 0 ipj:^';''t^ %O^^^^ and 


■ .Audi 


being resj^RiWe }to may xipbu41io amtracfc. ;.. ^ j,^* 

Whate tlie atge^qi^ aJiib^rizQ^ contj^acl^ 

- In hhin -csixse thei^'' k^■n<>■;■& tlie ebp^a|^ though- Triad© IS, III 

tbe.contvaet Gl.;the’pniicip.aL aind he .sue 

0 ^ ihis ri 4 ^, arB'haiTiJy necosa^; Th^^.j&so, k-a\v'o#er^ ,of Boyjime.e 
Chidty Y., ¥m)i§iada' be referred to' as/to-.example, 

vigM when, dkclosed-- to ;;sue.;.' 0 n. note^^. unmdor^d“'' 0 r€r ■ 

’If^ercj - the ■promi 8 sory;"‘'^BS)te ■:^ 5 i£!d OjO' was made by.Uie defdndaii^|^pg^iip^;|^ 
par t:) V.il: R:aniiah^ therein be “the authorized. 

Chei'ty’^ (th^ plaintiff)^ or order Rs. 

©ndorse this TOto oyer W' th#" phxintiff. 




Rs. 4()0 on demand '; V. 0.'3^|i^d|^ted not ^ rl^ 
f-xintiff . Thrf.; plaint iff sdj|^j npon'Whe ^ noitj^ 


* Iiiil. ContE»ADt,^s. 326w . 

^ WaimeTf Gk>5bbltei 8f50. 

* Comm^ L»eot. &i, p. 834. 


^ Ind, OaDtr. Aot» fi. 
r^^Antoi. jup» imJ ■ 'v-i 
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.IHE tAW OP AGENCY, 



an agent, tlie .principrJ has Jbeen hold ahle t6 recov^er the sum paid In excess o£ 
that which was really due ; thtis in, Stevenson v. Mortimer where the plamtills 
were the owners of a boat employed in carrying chalk and lime from East- 
bourne to Hastings ; and thc5 rna-ster of tins boat had paid to the defendant a 
ciistaxh hoixse officer as duty apon taking out a coequot and bond certain 
monies under an idea that the boat came within the proyisiou^^^ of the Statute 
- ly & h;h Oar. 2. c/ 11 which ijpaposed the duty upon the master ; the plaintiB. 

; contended that the du ty need not have been paid, and, that if it bad been necessary, 

' the fees takerr were exorbitant and sued the defendant for tlie recevery thereof. 

, i Lord Mansfield held that the pluiatiff was saymg that 

“ where’A man pays vaonoy by his agent which ought not to have been paid, 

' either the agent, or principalimay bring an action to recover it back. I'he agent 
may from the,authority of tlie principal; and. the principal may, as proving it 
to have been paid by his agent.” 

Right t,o recover deposit upon contract which is rescinded.—So. also 
he is entitled to s ue to recover a deposit made by hi.s agent upon tho contract 
uniler which it wa.s paid being ihrsci-iided. . Tbas in (Duhi of) y. Wo'rtly,^ 

,, an estate the property of the defendant was advertized for .?ale a.s consisting 
I’y,- ' of 486 acinus of land at aftoMi; owe Horsham and four from Crawley, one 

C v' of tho conditio ns , of sale being th at if th roii gh any mi.^take the premises should 
' he improperly described or any error or mis-statement be inserted in this 
■' .„V particular, such error should not vitiate the sale, but should uierely entitle the 
':7;- vendor or the purcUaser to a proportionate .allowaucp. I'hc sale was to have 
' '..l-i- taken place on the 21st December j .but on the .15th a writteu agreement was 
' entered into between one Richardson on the behalf of the defendant, and J. 
Harding who then apj^eared as a principal, whereby the defendant was to convoy 
, the premises to Harding on or be.fore the 20th January for £1,575 to bo paid to 
tt y Richardson on the execution of the conveyance; a deposit of 300 guineas 
• 4 /' being paid by Harding to Bichardson at the time of the agreement. After the 
iM' deposit was paid Harding intimated for the first timo that he had not purchased 
the estate for liiinself, hnt for the Dnke of Norfolk ; on the J.9fch J innary, Haid- 
.. ing informed Richardson that tho= Duke would not complete the purchase, as tho 
l estate, instead of being only one mile from Horsham, was between three and 
fbur. The Duke sued to recover tho deposit alieging that this con.stitufed such 
a vaj'iance from the particular as to vitiate the centract of .sale ; it was objected 
that the action ought to have been bronglit, m the name of Harding ; Lord 
. EUenhovough held that although on the agreement' Harding only might have 
been liable, yet the question was whose money was paid as a deposit; and that if 
it was the money of a principal paid through the mediuin'of an agent, it might 
be recovered back by the piinoipal upon the coutraefc undpr which it was paid 

; being rescinded- ■ ' ' . , , 

‘ 2 3. Camp., 387. 
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■raia ikv! op agenct, 
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able to the pnh^o of tl^e OoiiBol^ Regmtrar disallowed the clami, Ob 

appeal, held, on the priaciplo of Taylor v.' Flumer^ that if the moriej could 
,/ho fcniced, iu coiild bo f and the case weiot back to the Ilegistraf for 

a imding OB that poin It was, iKiweyer, at one time'held that money which 
a Banking Oonipany had hoe employed as agents to collect and reniH, bat 
;which they jjaid ihtp Idmir Owh;& sabsequently went into li^piidation, 

co\iJd not be followed ar^i claimed in priority to the daioa of other oreditbrs of 
tLe bank.;^ }:nit this case has been dissented fpoiTy in^^ re Halkit's 
Knatchhull v: Ballet^ And there is no diiferenco between tlxe position of a 


m 


factor or agent and the position of a tmstee as regards following money. ySo 


far fiwa that being the the decried easoa proceed on the gromid 

tliat there is no snclh dhaiinot the reason for any difficulty, is 

the difficalfy oJi e., t^^ ,d‘It has/'' as says 

Tbosigei* D. j., in Knatchhull T. Jlalhlt^ u,t page 722, ^-beeh estahlishod fora 
very long period, in cases of law^ as well as in casCB of equity, that the pinn« 
ciples rolatiag to the, folio wing of tiT.Bt property aixi equally^ applicabio to th 
ca ,v) of a trustee>♦**.• and to the case of laotors, badees of agents. 

It lias been also ostablished, and for a long peiaod, .h>.. that ihose piincipleB 
may, under coid/ain circara:d;ances, be ap^^^^ to money as well as to speciBC 
ohattelB. The principle of law nvay be .stated in these terms, namely, 
that vvhereyer a specific ohatfel itf ontriisted by one. man to another^ either for 
the pirr|)Oses of Bcde cdhtody, or purpose of being disposed of for the 

benefit of the person entrusting tlio chatteJ,' -whether the chattel bas been 
ffit^htfiirty or wrongfully disposed of, it 7nay be followed at any time, although 
either tlie chattel itself, or the money constituting the proceedvS of that chattel, 
may hay a been mixed and coiifoiinded m a idaso of the like m There 

is 110 doubt that there . are to bo formd in the books, dicta, 

T>i incipally of OoTaraon La-w Judges, t/hich wmald; appear to militate against 
the generality of that pr.>positioir, and -wiiich would appiear to show that in 
th.o mind of those Judges there was the view’^ that whiIvy cluxttels migM bo 
folbwed, or money so long as it could be looked rpon as a specific chattel, as 
money numbered and placed in a bag, yet when tliose monies' had been mixed 
with other monies that thoro was no ear xaark, and neither at Law nor in 
Equity COTild they , be followed/ Witt^ I’efmnico, ^ to those dicta . it 

appears to me that there are two obsevvations to b(7 made. In the first place 
]. cannot find any decision which has followed out those dfda to tlieit conso- 


'slf" 



V 3 M, & S., 562, " . 

* Ex'parU Cooke in ro Btrachan. L. It,, 4' Wh. D., 123/ 

* Dale ^ Co., L. K., 11 Ch. .O.j, 773. ■■ .f'y^ 




* L.,,E., 13 Cb. D., 6P6.' ; .' ■ 
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of advances On fortiititrei vised in a prlVSCi^O KotiiiO t/Ofc in the Way of 
,ti‘ad#A " v’- ' ':;v :, : ■ ^ 

Exe€if>tiCffi W light of principal to recover property disposed of by 

«g®nt.“WMere tMe dgent has not oMaitiod tlva goods of his principal by 
means of iitt offenfcB or fraud, Iict will be at liberty to pledge them to third 
persona^ ahd if stieli third pet'son akits in ghod Mtli^^^ under oirsnmstaneeh ' 
vrhich are hot such as rO: r'aisO a reaso»aWe presumption that the agent in 
pledging' i# ticting MplPperly; the- pvineipal will not be able to recover them 
vvithdttt redeeming the pledge ;* fliid not only may he do ro» where he has 
possession of the goodej Imt he may also, with similar restrictious, pledge the 
goods' Where he has possession of the bill of lading, dock- warrant,, -whareho-use- 
.keeper’s eertifiento,- ■Wharfinger’B' CertiSeatej or warrant or order for delivery, 
dny Other doenment of title to the goods;® tmd simSariy in all sneh ca if 
he eomplies with the' restrictions I few mentioned, the prineipal will be 'y;; 
utiaWe to wnorer save subject to redeeming the pledge. This section (178)' '$ ' 
of the Contract Act is inte-aded to replace portions of Act XX of 1844 the 
liJ’actors Act, which has heon repealed ; the wording of the section does away • 


It*' W ith the nutacroivs cases on the words; ‘‘ agent intmstod With possosaioh,” and 


m 


k'fv- 


appefirk to allow the power of pledging to all persons Aiwd /ffe in miqnali- 
fed possession of goods and their documents of titlo. Xor does it appear that 
it i» now necessary that the ad-^janee should be“ a present advance,” but it may, 
it seeniSj bo one. for ah antecedent debt; nor is it nsoessary that the agent 
in possession of tlio goods or documents of title should have any existing 
authority to pledge them, the fact that ho is so in possessipn being alone suffi¬ 
cient, if he acts otherwise within: the section, to enable him to do so. As to 
whether geneml liens are excluded, frpni the pioteetion given hy this section, 
see the remarks of Li:o.dley J., in Malimba^k v^ Iiewif,* Mdiere the qaeation waa 
decided in lihe affirmative on the IstAfetdiipn of 6 and 0 Vie. .e. 39, which was at 
one time extended to India by Act XX of 1844. The test whetlier the pledgee 
acts in good faith, was, under the old Act, the answer to the question whether 
the oii’cuto.'rtriuces of the transaction were such tfeah a reasonable mau, and a 
man of busineg.s applying his understanding to th^m would certainly know that 
the agent had not antho,nty to mak® the pledge,® that tost will equally apply to 
8. 178 of the (uontraot Act/. The case just .ref eyred to,® was an action of trover to 
recovt® the valne of certain bales of twist; the goods in question were shipped 
in London consigned to Messrs. Godger JeqMns and Oompsuy of Calcitta, tlie 


' Wood V* 'Ro^oUffOy 6 Hare, 191. 
Ind, Oontiv Act, a. 178. 

‘ ® Ind. Confer. Act, s. 178. 

Iv; ■ ' B*. 24 Ch. D., 64, (79). , 
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certainly know that the banian had no anthorily to Toake ftio pledge, 
if ' not ako that be was acting mal^ jide in respect tbebi^f agai^ bis prin-' 
cipals, axid that bhero >yaB no ground for distnrbing the verdict in favonr of the 
defendant. ’ The plaintiff then appealed to the Privy Council. Their Lordships 
held that there had been no miftdireetion, and on the authority of Navulsliaw v. • 
J/.nw/M tg'y,* approved of the manner in which the case had been left to the jury; 
and on the i|tm.8tion whett^ the plaintiff had notice that the banian had np 
anihority to make the pledge,' or that he was acting maid fide towards; hie 
principals ? held, that the banian had no express authority to pledge, and that 
even if he had implied authority, there was nothing to show that the plaintiff 
was aware of siich an authority or acted upon the credit of it: and. f urther that 
it was clear that the banian had acted mold fids towards his jn*incipals, and 
he being largely indehted to them at the time of the transaction, had sought 
to make a, payiaent to them fraudulently hymising money on thoir own 
goods; and from the circtanstancos of the case, their Lordships camp to the 
conclusion that tho plaintiff must have been perfectly certain that the banian 
was acting withoiit authority, and although, it was uiurecessaiy to say whether 
with wiaZfi fiaks, their Lordship,s added that ' they did not thcifis©lve,s eate.rtaia 
any doubt tliat it was so. ' ■' 

Effect of fraud in pledgirig.—But the principal will have a right to re¬ 
cover his goods pledged by the ageut whenever possession of them ha.s heeup 
obtained by fraud. Thus where ope Veilkade a foroigu merchant employed one 
Molfat to transmit offera and to act in the ordinary business as a commission agent/, 
and Moffat effected a sale to one Lambe of fO tons of oil to be delivered in May 
and June, but I ofore the oil came deliverable, without any a,uthority from 
Verkado, and without his kno wledge, agreed with Lam'be to oancei the contract,. 
Verkade shipped a parcel of th is oil i.u purstiance of the contract, the hill of 
lading of this shipment being drawn in favonr of Verkade or order, and it Was by 
him specially endorsed in favour of Lambe or order tmd sent to Moffat together 
with a bill of exchange drawm upon Lambe. Moffat instead of preonring 
Lambp’s acceptance of the hill, and handing oyer the hill of ladings took the 
bill of lading to Lambe and told him that the endorsement on it was a mistake, 
and requested him to endoi-se the b-iil of lading in order that the goods might he 
entered at the Custom House ; Larahe, believing this, endorsed over the bill 
generally, thereupon Moffat hatidedit with instructions for landing and wharo 
heuaing to certain wharehousemen • aud on the same day obtained from the 
plaintiffs an advance of £.350 on the security of the oil and gave them an order 
for the same. Verkade shhsoquently claimed tho oil, and tho wharfingers refused 



' 2 De O. M. & G., 452, referred to ae a verf valuable authority in KaUonbach v. JOstuh, 
L. K , 24 Ch. D., (78). 
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THE TA’Ri' OF AGENCT. 



and Molboui’ne Railway Coriipany of the oilior paii, that the ship s^hotild 
' be ready to take on board eertaiii specified goods ...... rate:s of freight 

deterrrimed upon hy the said parties f;p this agreermnt on(i4Mrd to be paid^ 
London on Teceipi of bills of lading^ and the romainder by the G-eelong and Meb 
bonrrio B.ailway Oovnpany at Geelong p this contract was sigxied , 
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J. Oooke, : . 

the goods were damag'ed when being taken o:a board, and Cooke sued Wilson for 
damages ; Oresswoli J., bold that Cooke was personally bd^^ by tbe contract 
and could tberei’oro sue, / Conversely be would have tlierenpon been liable. So 
again in Higginn v. (S'ernor,! the contract w'as “ Mr. S. Mead. We bayo this day 
sold through you to Messrs. V. Higgins and Son 1,000 tons of vaiteg ...... iron, 

(Sd.) “ ,Tohn Senior and Company,” 

“ William Senior,” 

it Waft held that the contract purported to be made, on the face of it, by the 
defenda.nt Senioj' and that bo was personally liable thereon. So again in fMig 
Bam V. Juggun BlatB? where the defendant’s agent unconditicnally accepted a bill 
in lus own name, he wa.s held liable. So again m- Norton _y. Herron,^ where a 
person described himself in the beginning of an agreement to gi-ant a lease as 
making it on behalf of another, but iu the subsequent part of it stated that ha ' 
agreed to execute tlie lease, he wa,s held personally liable. And where Jt person 
covenanted for himself and his heirs and under his own hand and seal for the 
act of another, he was teld personally bound by the covenanc although he 
■ described himself -iu the deed as covenanting for and on the part and on behalf 
of such other person.* So in Burrell /ones,'‘ where the plaintiff let an estate 
to one Jones and, the rent being in aimcars, cattsod a distress to be made for rent, 
and whilst tbo bailiff was in possession, the defendants who were the solicitors 
of the assignees of the tenant against whom a commission in bankvnptcy had 
is.sued, applied to the plaintiff’s solicitor Mr. Houston to deliver up the distress, 
and sent him the follovring sig.ned undertaking “ We as solicitors of the assignees 
of the said L. J. Jones ...... do hereby undexdake to pay Hon. .P. R. D. 

Burrell such rent as shall appear due to him from the said L. J. Jones, provided 
it do not exceed the value of the effects distrained;” held that the exixression 
^ we as solicitors undertake,” bound those who personally signed it. 

The auestion of the agent’s liability is one of intention as discover¬ 
able from the contract. One test of the agent’s liability, is, to see who is by 

the provisions of the contract the person who is to carry it out; but in each 
case tbe question is, however, whether the intention of the agent to bind him- 
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* Appleton V. Biulh, 6 East, 147. 
‘ S B. & Aid., 47. V 
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It is tvdll sotclecl that iKa agent k responsible, tboai^h 
by the other party to be an agent, if, by the terms of tho eontract, ho 
.^■n ..iinself the contracting paHy see y, : Senior.^ And the late cases 

I'' nrisiug on charter parties have illustrated thM piinciple ^ v. ■ 

. Robmson,^ l^arker y, (with, whom Channel B., agreed) 

lV:V; eventur ily held that a peison wdio bids at, an auction and gives liis name simply 
'• to the auctioneer, must bo Understood to be the conti'actiug party, and ought to 
he hold liable as sach ; bat tluitoven if the evidence waiTanted the jury in finely 
that the plaintiff actually knew that the defendant v\^as paivdiasin as agent, .', 
;the cjiiestion would remain whether the deferulaiit by his conduct made himself per- V 










<BOna 1 ly liable . That his conduct wfis that of a man buying for hiniself, and not 
for another person ; Pollock C. B. and Bramwell B., hovi'^eTer, were of opinion 
th.at there was evideUce to >sh()w that , the defendant; purchased as agent only. 
So again where a charterparty was entered ; ;iuto of ' tlio sship 

^vCelerity ” and B. agent of C., wdiich wo^s signed by A, in his ow'n name, the 
Court held that A., vyas personally liable^ .stating that ‘‘the Only groou^^ 
ing his personal liahility was, that ho says he is agent for anothe^r^ but he 
may well contract and pledge his personal liability; though he is dgeut for 
another/'^ And iv. Faice y^ the contract was ‘‘BovigW/ of Messrs. 

Walker and Strange, London, about 200 quartfvrs w^heat (as agents for John 
Schmidt and Company,, of Danzig) ” and was signed by the dofendantk hrm 
Walker and Stmuge without qualification, the Goiirt, held the defendants 
personally liable ; hut thk decision has been questioned m 0add y^ 
and cannot therefore be considered as binding. In the case llast mentionod 
the contract vmx “ Mr. Goorgo Gadd, wo have this day sold to you on account 
p£ Jam. 0 s Moraiid and Company, Yalcucia, 2,000 case;^, Valencia orau8’<^>^ 

\ , V,' Sd. J. C, lloughton and Gompaay.^l^ , > 

the Oovirt held that the words “on account of ^hworo clear to show that the 
defendants did not intend to be personally liable. The imlo as laid down ia 
Sinit.{ds Loading Casesd in Thempson v. Davenport^ to determine wliether agents 
contract as principals, is as folio vvs The question whether the person 
actually signing the contract is to be deemed to be contracting personally or as 
agent only,, depends upon the intention of the parties as discoverable ii'om the 
contract itself, and it may be laid down as a 'general rule, tliat where a person 






signs a contract in his own .nan.ie >vith.out qualification, he isprimd 


to be 


deemed to bo a person contracting personally. And in order to prevent, this 
liability from atttmldug, it must be apparent from’the other portions of the 



' S M. & Ay „ 884.. 

» 5 Kl, & B;., 135. / '> ’ a y/f 

« 7 £1. i)fe- Bl.,, 942.^ ' 

* Varker v, Winlo^, 7 £11. & 




* L. 11. 5 ?iX„ 173. ' e 

« L. R. 1 Ex. D., 357. 

» Z Sm. L. 0., 420, (9Lh eci.) 















4 ^^' cha'rtCTpjii'ty in. ■■•= ^5^!^ ■.. iiAC'i.e; .': Witliout- 

chiiiso. "t ;^' ■ 'Isi 

q exiare^Iy save hima^ from liaTaiMty^ i# 

l^biajct '5 iii ills o\\Ti imiiSe exproBai}' exeiupfc^ Imiiself ficom Mabil, 

|\Y-j^TrJeiatG 3 ?ii^ inlo a <i!iiaiierpaa?ty ;Jfe-i^ liability by the in|^ 

a charti'rpartj ot a 4:6 . prov^ides that tbQ ^ U 

IIS .tl^;;,. agent v is^. to . ceaBe as goon ^ the ' catgo is loaded ; and yt^here 
;i^ii^',''he i^ XxQt be liable for/'-'anjitMxig that mnj Irappm 

biinaelf- by so■..T^'ordiTTg 'the contract as' to 
^^^e-is'only an agent mth rogivcd to it.* ■. ;'.■ ■^■■|ft^!.§’^] 
S -^Vi^HCTo discharge;'agent from;liabilf1;^.ii^^ 

n.n agent ■■■has eixtei.'ed into i^v.ii^tUn' 
^^|L'-J'’^ii^^'4h':';h^vq’^n:;:name,,^ adxnissfljle tor the 

/'■■'V| ^qnet^ii^ng'■ from Section 92 of 

^'Fidence Act/- (snbj^t. 'tc:) which, section lay>; down 

R- ^^Sti'at.'^i^heTo the't'ernie-of'any redviood ,tb''tho form of 

documont and h;ivc been proyc^lv ■.■j^^'yide;nce''rqf'.auy oral agi;‘oonieDt' or Btate^';; 
mejit-6ball- -be admitted' instniment for the purr ' 

'■./ ’■pose of GontracIii^mg/.vaiyin^^;'.^&gits forms. Ou 
this point theiT) is a. v*. 

SeUgisr,^ a cas^ on tbe^ ^ucfstioh'^ the 

■ fconti’act Act, to the ^.g^ct that, he' cousi|te^'.^^, the face of a written 

contract ^.n- ■a^^^iit\'ap?^^:cB''-to lie perg<y»It^3^fi)S|^j^^j^^ not escape liability . -jJ 

■;^-,k -by the evidence :-^^;hny ;3i^losare of Ws pi*innipaliap^^^|^;,tl-m wiifctcu cofeact. ' 
Rxile; hd e^den:^ admisaible to may be admitted 

ifO Chsxge prilicipilfe*r^^^P|ldo af law- in Biigiaud_qn this point is that pr^roi ©yfr-':.\?'^ 
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.■{q'j.' ', ■4enco;td'di»^ar^ adraassi-bie; bat althou.eh it-r^.iiiot admissible';|^J?| 

adiuissiblc to charge with liability the piincipal. :g|| 
^fVrAsio to charge the prmoipal in tTris coiintiy wonld bendmissible^y;'^. ^ 

''f ?^:'' b^om chefe Is.pot .mach wthority. The reasoning on wliicfi. 




;..ralo af^EugjfiSilaw is ba.sed is^^en.in v. Senior-^ Jom.^ v. Little do Is- and' 

^ Ihahed In Iliggim T. Serdory Farfee B. said :—“ The question in tln^4 fmse 'M 


Gr^^-en r. Kop;ce^ 18 O.-B., ^ ; 0$?/eifby v,.,ry7.e^?, 1 TA, & BI. Ei, 9S0. 

GaJ i V. Soughton, L. H:, yp}x. 357. Pe4^n<ies v. Gregory, 2 hi. & Kl , 602, S<xprc- 

'I noi's MuchiH^ie y. 
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1)eeii diseuased in the notes to the leading case of Thoinpion v. Davenport,^ thote 
it is said :’ji^“It has been said, that if A contract in w.'itinj>’ -without naming'' 
' his, principal, so that he appears upon the writing l,o be himself the prinripal, 
Joes not a creditor who seeks to show, that while thus professedly con- 
traei'-ing for himself, he really contracted for a prinqipal, endeavour tO infringe 
this rule of evidmice, by adding to the written eoritraot. a new tenn at variance ■ 
with the written terms r' 'Phis question, it is, lunvever apprehended, m 
receive different answers upon different occasions, answers varying according 


' to the bbjeot with which it is sought to introduce the parol testimony, which 




il 



io is submitted, never can be heard for the purpose of ?/ie, agent, 

but may always be so for that of o/mrgrwgi the principal.*’ That parol ovL- 'i';^ 
deuce can never be r\dnjitted for the pcirpo.se of exonerating an agent who has :".:^ 
entered into a written contract in which he appears as principal, even though , 
lie should propose to show, if allowed, that he, mentioned his principal at 
the thne of entering iiito it seems to ho n >w woll e.stabli8hed.”t _ The English 
cases, therefore, ,shd\V that ptcol evidence maj he given to charge the principal 
but not dweftarps: the agnvnt. Xa the Indian case,s Mr. Justice Wilson* has 
iltrown out that parol evidence is not admissible apart from the contract to 
disch£i.rge the agent; The case of Furvianandass Jivandass v\ Oormac}i'‘ Avas not. 
one against an agent, but was a claim made against the Oompitny (the principal) 
and does not therefore touch this point, although there the Cottipany contended 
th.vit credit had been giyen to the agent and evidence ay as received on that point. 

'In Bommee Chetty Ewnmh v. VisvamnU PillayfiMv. Justice Kern an in the year 
•1871, laid down that evidence was admissible to charge AA'itlA liability a priu-' 
cipal, although not to discharge the agent; oud it appoars that their evidence 
was taken as to the circumstances under Avhich the note on which the case A\ as 
founded, was giA'en ; the suit, however, Avas not one in which it was sought to. 
make eithe;' the principal or the; agent liable on the note, but was the co d verse 
question of tiie principare right to sue—Avhilst in (SAeo Ch-imi- SaJioo y. Cuptie^ no 
Buch evictf.nce avus allowed, hut that case Avas again on'a promissorymote, and 
probably was decided in accordance with the law merchant, If section 92 of 
the Evidence Act is applicable (for it has been held that that section only 
applies where it is intended that the whole of the terms of the contract have 
been reduced into writing®) the que.stion is whether the seeking to show that 

a per'son other than or as well as the agent is also liable on the contract, is in 
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J 2 Sm. Tu. C., 9tli ed., p. 423, 42jit. See also Ti.ylor on Evideaco, Vol. 2 , Pf (Bth ed.) 

* Soopro)no)Hiin Seo(y V. Jleilgerff, 1. h, 6 Cdlo., 7 I 4 ; 
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Purmanda^B JWandaBS r, Ccyrmaclt, L. R., 6 Bom., 326. 

♦ 3 w. R., 140. ' "■■v'ftSr;;,,, 

. » (3 Mad. Jur.V805/ ' 

• Jumna Dojs V. Sremtath Roy, I. L. R., 17 Cal'!., 176, (nbt«). .js 
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W'ilsonJ ft the section applica/ble iii 


) ^Mahomed Ally ijbrahim JRirhhan v. ScJilUer Dosogne and Crmpimy,^ whei'C' it 
vva 3 coiiteiided that a certain iiideiit coristitntcd.a contract for, sale by certain . 
ag’ents in Bombay on behalf of a xriannfactaror residing Pariw, aud that the 
agent had CMxtored into a contract for a foreign principal and tliereforo . 

liable on the contract as the party credit had been given; but the ‘ 

if'j ; (h^urt held that, the iadeat in qiieBtioh w a letter of iixstnirdioh to the 

’; . ogentB to bay for the merebaht in Bombay, and that it would be straining 
iimgtiago too bar to ho)d that thef doenmeut amounted to a 
acc^onnt of a foreign manufacturerarid the case therefore is only ap authority as 
Jvo to the liability and porntion of a eomTiiiBsion agoirt with piimo an 

order. In dotoimiming whether the case provided for by cl. 1 of 

para. 2 of s. 230 of the Qontrac^^^ is personally liable, the terms of the con- 
. ; tract ibself where , ibeve is a widtten contract and the cmnimstarices of the case 
whore it is not in writings the intention^of the par^ xnast be looked ht, and 
;v);; if those terms and intehtions are such as to rebut the fact of lus^^^b porconally 
liable, ho will notd>o held to be so. ^ 

the principal is not disclosed. wliero the rigent 
contracts for a princi pal Init does apt disclose tliat principal's . name, the presmup- ■' 
tioii is that tbo be) liable,^ altbougli this preiumiption is rcbnttable. 

In JfoaTOrv. It bought a post obit bond at Tin auc¬ 
tion, whore the auctioneer, omd tlie bond not being assigned 

witlvin tlie time agreed u|>on by the conditions of sale the plaintiff brought an 
aetioii against the auctioneer. The name of the principal was not men timed o,,, 
at the time of the sale, and one of the conditions was, tlmt 1:62 per cent., should 
bo paid as a deposit, but although the plaintiff was to give £645 for the bond, 
only £50 was pah;! down, which it wai:’- pi'oved the defeadant agreed to accept as a 
deposit. The defendant contended that the principal/ and. not the auctioneer, 
was liable to au acbipiri Lord Kenyorq said, whore an auctioneer names his 
principal, it is not proper that he should bo liable to an action, yet it is a w.^ry 
diilbrent case • wben^^^ auctioneer sells the commodity , withoui; sayiiig on 
whoso behalf he sells it; in such case the purchaser is entitled tp look to him 
].u^rscnially fbt\the completion of the contract/': In FranJcl/y%Vy L(imo7id^^ 
was a suit brought against spnio auctioneers for not,transfeviing certain railway 
shares sold by them to the plaintiff ; it appeared that the plaintiff bought at 
auction three lots of one hundred railway sliai'es each, one of the conditions 
of sale being/Hhe balance of the. purchase money shad bo paid at the office 
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coiitratjt disclosed his principal. The Chief Jiidg'e held that sec* 
lion 230 of the Contract. Act avssmned full knowledge on both sides that the agent 


,i« entering into a contract only as agent for some principal whoso name he does 
! not disclose, and there being no disclosure of the principaFs name at the time 
|^]';the contract was made, the prosnxnption was that the broker w as liable, a snb* 
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Bequent disclosure 1)emg insufficient to rebiit the pi esumption, and decided the 
case ill favour of the plaintiff subject to the opinion of the High Court as to 
wdiether or not npon the terms of the contract as they appeal ed on the face of tlio 
^ sold note, and on the terms of L 230 of the Contract Act his judgment was correct. 
The case was heard by the Cliief Justice and Mr; Jastice Pigot, and ii(X tshev i 
argument the eases of Southwell y. BoiodiUih} Oacld v. Iloughkm^^ MeM 
SoopTomonian SoftyHeilgers,^ Macke?iz'ley Lyall y. Lany Moir and 
Y, Origley,^ find Pa ice Y. Tayhr^ were cited, the Court held that there was on the p 
j^(. , contract nothing to rebut the personal liability of the broker; the words ** A. T, 

I' " Avetoom for principal-/’ endorsed on the contract merely showing that the - 
tv ^ broker was acting for a real principal ; and were not aufFicient to rebut the pro- 
|;V’ sumption arising under s. 230 of the Contract Act, presuhlption only 

' arises when .there ia a principal—and further that the case of Fleet v. Mur ton and 
Patm* V. Oordon^^ were sufficient authority to show that the agent might be liable 
potwithetanding w\ords such as were used in the contract before the Court. 

The precaimptiou of the agent's personal liability is capable of being 
rebutted. —Where thejcontract is in WTiting the jiresumption that the agent 
is personally liable maybe x’ebutted b^'^ tho terms of the oonti'act itself, and to 
that end tho whole contract will be looked into. Thus in Muc/wmow, Mackmxi0 
and Company y, Lang^ Moir and Company a>uso on a chai'terpar'tyvthe plaiiitife 
agreed ^‘as agents for owners of the steam ship Oakdale, ” and the charter 
provided that the owners should bind themselves to receive the cargo on board, 
and that the master on behalf of the owners should have a lien on the cargo / 


Si 




feu:* fre^ the charterparty was signed by the plaintiffs and defendants in 
their own names ; the plaintiffs sued the defendants for breach of the charter- 


party in refusing to load, it was held that the plaintiffs on the face of the 
contract clearly indicated that they were acting as agents and that the contiact 
wais entered into by them on behalf of their principals. They were therefore 
held to he not in a position to sue : and the right to sue and the liability to be 
sued being reciprocal, they would in the converse case have been held not 


liable to be sued. So in Soopromonian Setty Y^ IieilgorBl,^^ it that 
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» 45 L. .Tv C. P., 630; L. R., 10. P., 374. 
» L. R., 1 E.'c. D., 337. 

• L. K., 7 Q. 32t5. 

♦ I. L. R., 6 Calo., 71. 

» I. L. B., 5 Bom., B84 
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’ L. R,. 3 Rx., 173. '■ 

• 7 Mad; H. 82, 7 Mad Jar., 215. 

® 1. h. H., 5 Bom., 5S4. 

I. L. 11., 5 Calc., 71. 








tUnUJTY OF AOTiJNT TO THIRD IPABTIES. 

^^^iimption arising under s. 230 was rebutted, by the terms of the contract 
itself* There the defendants as agents for and on behalf of the owners of the 
steamship Lumley Oastlo chartered the saifj stearnship to the plaintiffs for five 
'months, the charter providing that the steamer should be provided with a 
proper and efficient crew, of seamen, engineers, stokers, firemen, and other necea-* 
aary persons for working cargo with all despatch ; and that in taking in and dis-' 
charging cargo, the master and his crew mth his hosts should aid and aSi;dst to 
the utmost of their power, and that the owners or agents of the steamship ^ould 
be held responsible ioT the charterers for any incapacity, want of skill, insobriety 
or jiegligeiico on the part of the master, officers, engineers etc. of the shipj but 
the names of the principals were not disclosed in the charterparty, although 
their names were verbally disclosed before thp charter was signed ; it was there 
sought to hold the agents liable for refusing to .supply stevedores and other 
persons in addition to the crew, it being contended by the defendants that they 
were not' liable as parties to the contract. Mr. Justice Wilson said: — “The 
liability depends on s. 230 of the Indian Contract Apt ...... the present contract 

is one in terms made by Messrs. Koilgora and Company as agents for and 
on behalf of the owners of the Steamship Lumley Oastle. It is signed 
W. Heilgers and Company, agents for owners of Steamship Lumley Oastlo/^ 
It follows, if the case be governed by the first part of the section, that they 
are not bound unless the terms of the contract are such as to show that they 
meant to bind themselves personally. I fiind nothing to that effect ic tho 
contract. On the contrary, I think, an intention not to bind themselves is 
plainly shown. There are only two clauses in the contract which can bo 
thought to point the other way, it is said ‘Hhe said agents covenant and agreo 
with the charterers in the manner following,’' 1 think that means that they 
covenant as agents for, and on behalf of their principals. TJie other clausa; 
is the later one, which says, that the master shall bo responsible in certain 
iusiancos, and again tliat the owners or agents shall be responsible for the 
consequences of certain kinds, I think the meaning is, that the owners contract 
that the master shall do certain things, and the owners contract that they or 
their agents shall make good certain losses. But it is necessary to look also 
at the second part of the section. It says such a contract (that is, a contract 
by the agent personally) shall be presumed to exist,’ whore any of three 
specified conditions exists. I think that means that such a contract shall bo 
presumed to exist rte wd/'ary appears. That seems to me the natui'al 
meaning of the wmrdSv And further it is legitimate here to refer to the Indian 

Evidence Act, . an Act having specially to do with presumptions. Section 4, 

says * whenever it Is directed by this Apt that the Court shall presume a fact, 
it shall regard such fact as proved unless and until it is disproved. We may 
I think |>roperly apply the same construction to the section of the Contract 
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iii^ont if this 'be-s(7,..a'this‘fe:ft.'',«^pt^ to uii^^to^ px-inci^ 1. 
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fvf|^cl',;bBe disciQaM-e the |liiixclp^lfial^^ .s»tiF.-ly.-'..tBb seefaori, ; H-iB.' tBft'-':--, 

« ^ritneiit or oufeidn it, tbim the matter is cfem% a^i'fcs did not disdos** '‘ 

b^inames of their pritieipals ; at the. time d tife wntract, and the oftse fa.tfe;'i 
the. -ftrst, xiot the second (jlause of;^e* Reckon; npon any -viow: I fhi^ thftfe . 
i^j^f|^®;(fefeii<iant9 are,anti,tied to.iiaye ib.© sxrit (Esmawd.”* So afeo m iTfliOwiloy ' 

IcS^^raxft 'V'. Cki^kimJ vvh^eBs^h’iiifey'Mnir aid Comp 0 nj;!‘Vhs,ag< 3 jts the masten^";: 

.p^, 3 joTfi of the Steanfehip, iHtltton,” Ihfc tlie.ship.tro.hpe-.l^^ssa. A.hni©d for thw^o 
thfw four months, for 15,000' pesr moiith,'' paymcait tborap-f to, 
4'',’",j. he inad^ iii (^^.fortnightly iP adr'ane©' to oyraor'i^flger^^ Homhay. hfossrs^ 

sijgiito^ ,diaitor';:»!^;^‘fag«ittwytor'%frmaater and '"' 
'pxspjhtfi of ^.tfhp .^^amship Hutton ” liatoa.m .T;, bdd thtun not -to b«i::lpxhle on the- 
' the €&ntr«ot AchViiltho'ugh toey -ww^ 
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Pf" Lordship said agreed-Withv the English decisions of Fleet y. ' 
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'■.I ' Aufhri-scM,^ nxiA ^ that he «utld nd. a^p h*i^i: 

Mr. Pollock in his work on Gbatefeito: at p^. 121 •^hero it is unggeptedi that, th©^ , 
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' Soopfom<iiii;tfh Sftty t* Mmlgers, S 71. 

■ *,lL.B,/7Bom., M. 

, L. E., 5 Bom., 684- a'" ,, ;„; 

♦ L:B.,7 Q. B., 126. 
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ifs^^sing the fact in. tlio liuntli; and that ou proof o£ such cnstoni the draWfcx* 
was not liable. Evidence was given to show that Sham Stindar wrote the body 
of the-hundi, and that the drawers were his gomastas and were living with 
him. The Snbordinato Judge found in favour of the custom and held tho 
defendants not liable ; the Distriot Judge reversed this decision, finding that 
the custom probably existed, but stating that the defendants had not sigxied 
as gomastas. On appeal, , Glover J., said “ The Judge disposied of the case 
on the technical rules of English law, and. took no notice of tlih evidence on 
the record as to the prevailing local custom ; he decided against the defendants, 
simply on the ground that the hill does not show that it was drawn by the 
defendants as the agents of Sham Sundaj’. It has been more than once decided 
by this Court, that the local custom iit such matters is to prevail, and that the 
Mofussil Courts are not bound by the strict teohuioalities of Eugiish law.” 
A nd after refeiTiug to the case of PigotiT. Bam which his Lordship said 

was oWer as to the rule tHt an agent signing a bill of axohauge in his own 
name cannot set up that he signed as agent, held the defendants not liable. 

arounds on which English cases on undisclosed principals are de¬ 
cided. —The cases in England on the'liability of a broker who does not di8clo.se 
his principal are decided either on the gi-ound that he is personally liable by 
means of some words appearing on the face of the contract; hr' from some im¬ 
plied or understood contract arising from the usage of trade.* This is seen 
from the cases oVSoutJumll v. Bowditch^ and Pike v. Ogidy,* hut to make him 
liable on the custom, the custom must he pi'oved. Iri theiormor ca.so the words 
“ Sold by your order and for your account to my principals*” the contract being 
signed in the broker’s name without any words descriptive of his office, were 
held by the Court of Appeal in the absence of proof of the custom referred, to, 
to be insufficient ^ make the broker personally liable. The liability, however, 
in this country entirely depends on s. 230 of the Contract Act, which was in 
all probability based on the custom of trade in force in England. 

Where there is a principal disclosed, who cannot be sued.— hfext as 

to the agent’s' liability -where the principal though disclosed cannot ho sned.^ 
This liability appears hi ansAver to the rule in Eugiish law, that persons though : 
contracting as agents, are nevertheless liable where there is no responsible 
principal to resort to. And may be illustrated by the following cases. Thus 
in Burrell v. Jones,^ the solicitors of the assfgness of a bankrupt tenant, uimn 

‘ 2W. E., 801. 0 

* Cases on usage : Humphrey v. Hale, 7 B, & B., 266 j E. B, & E., 1004. Fleet v. Mwlon, 
B. E., 7 Q. B., 126* 

» 45 L. J. 0 P. 630 ; L. E., 1 0. P., 374. 

‘ L. R., Q, B. D., 708. 

‘ Inii. Contr., Act, 8. 230, para, 2 (ci. 3) , ' ' 

' 3B&Ald., 47. ' 
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to tree from liability an agent of CTOTernment who has not clisclose<1 his princi- 
pal. The position 6f the Seeretary of State in this cOTintry is diffei'enfc to that 
of the Sovereign in Bngiand for in some cases the former can be sneclin this ^ ^ 
country,' whereas in Englan<l the Sovereign cannot he sued, the only remedy "I 
for the stihject being by a Petition of Right.* Pos.«6hy, having regard to the 
position of the Secretary of State, a puhlic agent, a servant for the Secretary of 
State, might nob he held personally liable for not disclosing his; principal when 
acting within his powers, where the act done or contract eiy-,ered into is with re¬ 
ference to what are usually termed the So v'eroign poAvors of Q-overnment; and 
would be held personally liabhi vA’here the act done or corstract entered into by 
him on behalf of the Secretary of State is one in which the SofU’etary of State, 
although po.ssessing Sovereign powors, is not acting with such poAvers, hut in the 
conduct of an Atndertaking which might he carried on by private individuals. 
HoAVOver, unless the distinction I have suggested, exists, tboro seems under 
the Contract Act, no reason to suppose that an agent of Govomment, is in 
any bettor position than a private agent, and unless the ptiblio agent discloses 
Ins principal, ho would 1)0 prrwd jfccie liahlo on his contract. 

% Liability of Commission Agents.— The HahUity of> a commission agent ' 
tlu’ongh whom goods liave been ordered to the person giving the order, is ex- ^ 
plained in the ca.so of MaMmed Ally Ehrahim FirhlMn v. Scldllcr TJosogne wnif, 
Company? there the defendants traded in Romhny as jnerebants and commission 
agents iindei- the styld, of Schiller .Dosogne and Compauy, being a branch of a 
French firm trading in Pains under tlie same name, of W'hicli firm also the 
defendants AAmro members. The Pa.ris firm Avere agents of ^certa in mauufactijrers 
in zinc. The plaintiff, a Bombay luereliant, orderod out 48 casks of zinc through 
the defendants' finn in Bombay by ftn imlent order in the following form ; “ I 
liercby request you to insiruot yorr agents to pnrc'haso foi* me (if po.ssible) the 
undermentioned goods on my account and risk upon the terms stated below, 
these terms amongst other matters limited the timo within which the shipnACut 
was to be made. The plaintiff later on consented to an iuoroase being made to 
the original price fi.xed on. The dofondauts haAUng comniAinicatod with their .i/ 
Pari.s firm Avrote tothe plaintifl:. ‘‘ Wo liaAm the pleasure to inform you that our 
homo firm ha.s reported by wuro, ‘ Placed at your incroiised limit. ’ ” .Subsequent¬ 
ly the defendants wrote to the plaiutiff saying that the manufacturers could not , 
fulfil the order in the timo agx’eod upon, asking Avhethcr ho AApnld extend the 
time or cancel the indent, .Sinmltaneously the plaintifE wrote to the defendants 
saying that as the tinxe had been exceeded he Avonld purchase zinc in the 

market on the defendant’s accouixt. This the plaintiff did and sned the defen- 


^ See Secretarij of state V. I. L, li Mad , 273 

• Macheath v. Haldinandf I T. R.. 17?. "v ^ 

• I. li. R., 13 Bom., 470. 
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LAW OF AOElfCY. ^ 

.ere is also a Bimiku* fiction of law in the cpso of an ostensible agent obtaiumg , 
a contract in th.e name of a principal '^vhose antlioritjr he miBrepreseuts, in 



wbicb ckiss of case the agent 13 clearly liable in toit fox* an action in deceit, 


ii'p 


but that liability being purely a tort, wonld not extend to Ids execiitors, nor 
could lib ba held perBOnally liable on a contract which lie piirposo>s to 
the nanae of hn existing principal, so to meet these difficulties, the law* implies 
on iris re]>r€setitatioi;i a warranty that he has authority from the 'pers()n he names 
his principal, on ‘wiiich warranty he or his estate is {xngpYorable ex corUractu,^ 
The principlb of wai^ er of lort applies only to cases of implied conti'acts, and ^ 
has been well stated as follows :~Wh.ere the circumstances, under which the * > 
law wdll imply a promise and so raise a contract which does not exist in fact, are 
such as also to fall within the deffnition of tort, the party injtu'ed may sue in 
tort; or if he pleases may waive the tort arid sue in contract on the implied pro¬ 
mise/-^ To take an ( xaiaple of the case of the agent's liability foiyfi m : 

seniation ; the Cont]^act Act by s. 235 lays dowm thed a person who untruly > 
represents himself to be the authorized agent of another, and thei*eby induces a 
third pexrson to deal with him as such agxmt, is Hahle, if his alleged employer 
does not ratify his acts, to make compeTisation to the other iu x'ospept of fwiy loss 
or damage which he has incurred by so dealing.^ The i*ule thus laid down is 
based on the case of V which case has been recogiiized uxid slightly 

oxtondod by more modern decisions,^ the present effect of vvhich is similar to the 
rule iix the OontT’act Act^ and is set out clearly in Mrbafih's Ilur/iphreys^ 

■ as follows: Where a person by aasertingvthat he has the authority of the 

principal indue US another poi'sou to enter into any ijraiisaction he 

would not have entered into but foxv that that asseition. and the assertion 
turns out to bo untrue to the injury of the person tb whom it is made, it niust 
be taken that the pefsoh making it undertook that it was time, and he is there- V;, 
fore liable personally for the damage that occurs.'' in that case the plaintiff 




sued to recover damages against five directors of the Charnwood h'orest Railway 
lOompany on the ground that they had represented to hi?n .that cexdain certb 
‘ licates for debenture stock of tho Company weue good and valid certificates, 
and wei’e issued under the borimving pow’^cr of the Company, and that they, 
.j, tho directors, had power to issue the certificates to the plaintiff. The facts 
1 . were, that one Ihrl>ank had contracted to make a railvYay, and did work lor 
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roHock on Torb, p. 442. 

^ I’iggott on Tort, p, 3i. 

® Iiid. Contr. Act, 235. 

^ 7 E. &■ B., 701. 8 E. & B., 647. 

* McOollin V. Gil-pin, L K., 6 Q. B. B., 51G. Clierry Colnial Banh of 38,; | 

L. J. r. C., 40. Richurdeon y. WilUam$o?i, L, U., 6 Q. B., 27G. 

• L. B., 18, Q. B./O., 54. , 
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of a^t.— 

th.er ■bi?a!aiesa"o| a^„, .. 

fe^ihiB’-^ii^' aiithori^ hare the-game, efect .cal . -their .coatipaj^, as^, - ,^ 

the 'frattd.'>;Oi\:ro h;id boim ooimmi^e’ti hy fcht! pi*i^ipal.‘ , 

Ip Atk !v 1 fhimffh-^TR-^i^-'i^>.thB is neTert-helesfl-. ■ liiihle 'trt,'thir^'-pas^ieg’ m 

'^Soagoa foE\liis,/ jBiarepresi:n-to,tioiis ; hut it appears that he 
P^l» for making a tnisftgireseiitiitiDn,® -ai^igta it'is.a nrim-pir^^^^ #oittt 

„^aM-fact, and not me\'oly in poiut of ; ■ TJiiis'm Beditvs v. tinfs^ 

PPj|n’OQtorB; a Bai!i«uy Corncpi^y opened oii tjehalf of th-e Compau^ fe' aoccmni 
■ 4 |fe:-a haTd£, aud.;^!!* a.letter dB ateetprs'.■.'requesting the 

’ to hor^^ by I,he two -of the directors and coupieiBTgued. 


Pfyrtljfe' ,nccnmib 'hafi-ng' been . largf.dy . OTerdraum, ..-'by. ^aos 

Company, ■ reeovt;rea: ■ Jhdgmeid and issued 
insafficient to satis^ .the . debt,-the -Iwnk 
|t:ii'f;i0(i'^a:.c,bill <^teeto;*8'.pe*«>-nally liajlSe. : yroa-Cheucellcirr Bicoii 

is^ld on: the ‘ aiitb^*ity of Oolhnv. Wrighii^ C«errj^ v.,Cofomai i!a«t . <>/ ^««- 
■■. V. [-r/ZtirtMwea,® that where agents^ others actii^ on bo- 

of a pompauy, so act that, withoat any words to that effeetj their acts 
f|!}t';"' f^o represeHtaiion ..that they hawe aaihority to enter into a com 
■' liESwt upon which the duelings which may be' in question are based, they 
a, personal lialsiity to makc= good iife represenfattion,- and tliat there.foiv 
rl!|j|iie defendants: Were bo,and to make good to the Boatk the amannt due to it, in- 
f&'-jbbw’ed ut>on:, t!ie of their lettor of autbmty.', On appeal this 'decisam was 
f|l^’if 6 rscd, .the Court Imlding that the dhWc'^-^ere notper^mlly Hable for the 
i^Widebt under the letter of »v>)uest, f9ki. thaW’-asaunaitig the letter-to contain a 
^prerionturion that, tbet.dh'e^’’* had pow'er.to.ewpiiuw the account, and such 
,-...soti iuti on to bo eiEhhflous, this -wm not d. r^fHgentation of fact, which the 
iBitiking it "weih- homici to tjia'ke good, but toily a utastakeu mpresh"n.tatiou 
Jkf-jojf the law; and moroc-Tor that, even'if .it liad been such a false rep^entatioii 
the directors were bensid tq make good, the bank would .have had: 1 h> eiaitn 
jp ^^^.Lnst tbcFii, .<111100 it haf.t been ahbi to enforce the same remedies ageimst th.') 
|M,'.i;lSo)napany as if the representation had been true. 

SCsrenresentation from a mutual mislaie of iaw^—Wl<ere tbme has 
a iyii*sropie?-ent.atioTi arism?r froin i, miittial nristairo of law the agout 

Oi itoif r. 10 0, 66h, Bartmck r. Briglxiih 


Tnd. Oontr. Ai^t, £s. l-iS, 18, ID. 
Stoi^h, Bkn h. 2 1*...,, 26S. 

,. ^ Ind, Gonti;. A.ct, s. 18. 
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Liability ta refund money paid to him under coercion.— So i£ 
tao?iey ifi paid over io an agenl; under (‘oercioix lie mti^t repay it.^ The act 
'Charged as ooercioxi miiid, however, b Thus >yhc*re a bailixE illegally 

a^rapelied ilie plauititt unil^r a distrairiiug his goods, to pay him a ’X 

of nioiioy, it was held that t'h^^ 

cv^mniencement of the iretioi^ tho entire sum to the sheriff who hod 

paid it into the exchequer* c<>Xistitilted no deienee to the uctiou.^ So also ivhero 
coiuaiu trustee^ were tq grau^^ the plaiiitijihof %/certain propeid in 

vyhiqh one Clark had a contingent iaterest, and wdo was therelhre a neoessa 
' pai’ty to the lease. Andin order to piwure his coiicuiTonco, Hudvson the attorrey 
for the. tritstees wTote to hiai stating the circnmstanecs, in reply to which tho. ,, 

' .defend.ant^ the attorney to Ohiik, entered into corrosponchmce with Hudson, 
requiring from him a copy of the will under ivhidi C^lald was 
Eor this., for vseax’ching for the will, the defendant had a claiipa upon Clark, 
liis client, and ereivtually it was agreed that Clark shoaid grant and oonfimi ; ^ 
on the terms, as, the dofondaut contouAed, that,Ml pjxst wets, as well as^ 
i -pocaMoued by such joining in’the lease sliould be paid by the trustecsi^ h 
Hudson Qoniended, only that such latter costs shoMd be paid The defondant 
sei^t ids a(X‘oant^^^ p costs to Hudson who complained of the amount. , The 
defendant decliued to ejrucate unless the costs wore paid. The defendanttub- 
soquontly obtalnod Ctok's exef'ution. Hudson then clomaiuled the lease from 
the defendant and tenhprod him a sroallox? Bum tha.i, that clainied; but as 
cho defondant ref a^ed io^^ lease on such tender, Hudson paid tho 

full amount chdxri.ed under pi^otest, and then brought an action to xccpyei* the 
smo so paid or sp/ ip^uch ^-Sxwas crvorpaicl,^ the Court htdd ho was entitled to re- 
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Refusal to pay over monies as directed by principal— He will also 
able if he refuse to pay oxer to third panics monies directed to bo paid to 
them by his piimcipal Thus in Gct>mphell.^ whox’e one Calvo appointed 

tluj defeiKlant bis agmxt to .ro(xnvo payment Mexico of the proceeds of lh<^V 
cax'goes of a ship of which Caivo wa^ the ^owner. The dfiferuhint n^'ceive^^^ 
notice from the plaintiff that Calvm had:a.ssigu(-)d to him all the sums of money 
that might be due and owing or i^eceived on, account of the said ship ; and in 
pui*sua.nce of this notice, the defendant paid oveX' to the plaintiff, from tinie to 
time, considerabie sums of money. Subs<Kjue.ntlj th6 defendant was informed 
by Calvo that he had made a composition with his crecUtors, amongsi^ 


^ Tad Confer., Act. i. 72. 

^ liicl. Confer. Aofc, s. 15. 

** Snon den- v. DaviHy I Taunt, 350. 
* Smith y, Sleap, 12 M. <& W., 635. 






See also MiUey y. A^'is, 1 Selw. N, P., 92. 
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LordfiMp i'GKomd the point. A rale wae accordingly moved foi* to sot aside 
the verdict. J^oi'cl Bllenborougb, C. J., said It will be okserved that there 
no assent on the part of the defendant to hold this money foi- the purposes 
frii." mentioned in the letter; bnt on the contrary an express refusal to the creditor 

.. jio to do. If, in order to constitute a, privity between the plaintifl; and tbe 

' defendant as to the subject of this demand, ap assent express or implied be , 
necessary, the assent can in this case be only an implied one, and that too 
implied against the express dissent of the party to be chai'ged. By the act of 
'’ receiving the bill, the defehdaTit agreed to bold it till paid, and its contents when 
paid, for the use of the remitter. It is entii-e to the remittor to give, and 
. " conTdermand his own directions lespocting the bill as often as he pleases, and 
the person to whom the bill is remitted may still hold the bill when received, 
and its amount when received, fpv the use of the remitter liimself, until by some 
engagement entered into by iiimself Avith the person who is the object of the 
reinittancf, he has preclvded himself from so doing, and has appropriated 
the remittanoe to the use of such jrerson. After such, .pircnmatance, he cannot 
retract the consont he may have once given, hiit is bound to hold it for the nso 
of the appointee. If it be money had and received for the nse of the plaintiff 
Sv", under the orders Avhich acconipanied the remittance, it occur.s as fit to bo asked, 
did it become so? It could not be so before tho money was received on . 

‘ tho bill becoming due ; j^nd at'thim instant, supposing the defendant had been 
robbed of the cash or nofies in which the bill in question bad been paid, or they 
' bad been burnt or lost by aecidont, who would have borne the loss thus occa- 
/liouod. Surely the I'emitter Kelly, and not the plalntilf anql his other creditors 
in whose favour he had directed the a|)plioation of the money according to their 
.several proporiions to be made. This appears to us to decide the question, for 

in all cases of spocillc property lost in the han4,s of an agent, whore the agent is . 
not himself re.spoii.sible for the cause of the loss, the liability to bear the loss ia 
the test and consequence of being the proprietor, as the pi-ineipal of such agent ;, 

.Hero .no agency for the plaintiff ever commenced but was ropudiated by’ v 

the defeudaut in the first instance. We aro of opinion therefo.re, that upon no 
principle of law can the defendant he said to .stand in .such privity in respect to 
tl.e plaintiff, as that the £200 claimed in this action can be said to have bcen^ 
money had and rCceiveil to the plaintiff’s nse.’’ He will not, however, be liable tb^ 
Ithe original rensitter w'herc there has been no engagement entered into by 

., .|?'lilm to hold the money for the use of others. Thus in Cohb v. .ZJrofe,’-the plain- 
tiff Cobb being a defendant in an action at the suit of one Ontbusli, and a Jlrv 
*5 Hally of Ilochestor, being Cobb’s attorney, and the defendants .Daily’s agents 
‘ in London, an order was made for staying proceedings on payment of debt and 
' costs. Cobb paid money to Dally for this purpose, upon which Dally sent to , 
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• ' mnii-iTT OP -VOBNT TO THim 

the defendants lus own cheque for J20, being somewhat more than the debt and 
costs, directing them to pay the debt and costs. They aoknowlodged the receipt 
h> Dally by letter,, and said that the money should be applied acc-ordingly. 
Afterwards they retained it in satisfaction of a balance of general account due to 
them from Daily. Cobb then brought this action against them fov money had 
and received, and at the trial it was found that the defendants knew the money 
remitted to them to be Cobb’s, and a verdict was taken for the plaintiff, subject 
to a motion to enter a nonsuit. On a rule nisi being beard, it was said 
by Denman :G. X, “If Cobb b,a,d transmitted the moTiey direct to the 
defondants, or if he had desired Dally to transmit to them specifically, 
and they had received it as fi'om Cobb and not as from Dally, doubtless 
jthey would have become Cobb’s agents, and accountable to b ini for tlm ap 
^pination of it,< But upon the evidence it appears that Cobb paid the money to 
Dally for the pxirpose of paying the debt and costs, but without any , specific; 
directions through what channel it wa.s to ho remitted. - Tl.ie money appears to 
have been mixed with Daily’s general funds ; aud he sent to the defendants i 
his own cheque 1 ho was at liberty to have sent the inoney through his bankem,*' 
dr dh-eot to Cutbusb’s attorney, or through any chanuel which, he oho,sc to ’ 
select; and unless the person through whotit he sent, he he who ho would, 
became, by the employment of Dally, the agent of Cobb, it seems difficult to 
eontendtbatthe defendants became so....... It k not pretended that an agent 

can delegate his authority,, or that he can, by eraplojyfing a third person to do 
the whole or any part of the business entrusted to hira, make that third person 
an agent of the principal. But it is argued for, the plaintiff, that Dally was 
merely the hand employed to forward the plaintiff’s money to the defendants, 
to bo by them applied'in paryment of tho debt and costs. If the facts warranted 
such a conclusion, doubtless thi.s action might be maintained. But, as the facts 
shew that the plaintiffs employed Dally, and that Dally, and not Die plaintiffs, 
employed the defendant, we are of opinion that no privity is established be¬ 
tween the plaintiff and. defendants.*’ The imle for a nonsuit wa.s therefore 
made absolute. 

Liability to third persons in tort. Liable for mis-feasance only.—• 

The agent is liable to tbu’d persons for mis-feasance only. The genoi-al rule 
on this subject is stated by Holt ,G. J., in Lane y. Cotton} “Asei-vantor 
deputy, qnatenm each, cannot be charged for neglect, hut the principal only: 
shall bo charged for it; but for a mis-feasancc an action will lie against a 
deputy or servant, but not qiMthius a deputy or servant, btit as a wrong¬ 
doer.” It is, however, essential to an action in tort that the act complained 
of should, under the circumstances, be legally wrongful as regards the party 
complaining, that is, must prejudicially affect him in some legal right; 

* 12 Mod., 473, (488). . 
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LUBIJJTT OF AGENT TO THIKD PAETIES. 



^ qt^.estioIl that it is a fracid. If ko makes a positivo assertion without haTing any 
Uelief on the subject one' way or the other, that is also fraud. But I think there 
are dicta which go to show that statements may be fraudulent which do not fall 
within any of these categories. Peidiaps the law on that point is not quite 
settled yet. The difference of opluion may bo very well illustrated by what : 
' was said by Lord Chelmsford, and by Lord Grahwoid/h respectively in the 
well-known case of [festern Bank of Scotland v. ...... “I do not thmk 

it necossaiy for mq, upon this occasion to consider which of these views^ 
if they do in fact cbhfiict, is the more accurate ...... and I pi’opose to 

deal with this cash iipon the footing that 1 have got to consider whe¬ 
ther tho directors, assuming that they made a misreprosentation, had any 
reasonable grounds for making the statement which' they did.” His Lordship 
then on the facts found that the directors thought that the Company with 
which they were connected, had the right to use steam, and further that they ^ 
entei'taiued’that belief on reasonable gToiiuds, and catne to the conclusion" 
that their* action was not fraudulent in any sense wiiich wonld render them 
liable for an action of deceit. On appeal Lord Justice Cottbn stated the law ' 
with regard to mi action for deceit, and the circumstances under which a defeii- 
dant would be made liable^ as followB Where a man makes a Btatemeut ; 
^to be acted upon by others which is false, and W'hich is known by him: 
to bo false, or is made by him recklessly, hr without care whether it is 
true or fake, that is, withoujb any reasonable ground for believing if to 
be true, he is liablo in an action of deceit at the suit of any one to 
irhorn it was addressed, and wbo was materially induced by the mis-stato- 
ment to do an act to his prejudice,” On the question afe to whether 
in Order to make a man liablo in an action of deceit, which is grounded 
on fraud, it must be made out that the person making the statement was 
fi*audulent in so making it,. His Lordship after referring to Edgington v. 
Fitzmauricef' and Weir v. JSeM,® said: ‘‘I do not propose to enter into a 
discussion as to whether legal fraud is a happy expression, it is not one which 
I should adopt; but the question is, whether there is not a duty on the part of 
those who make statements to be acted uj)on by others, and whether there is not 
a right in those persons to whom the statements are made. In my opinion there 
is a duty. When a man makes statements which he desires that others should 

act upon, especially when they are in a prospectus.. intended to bo circulated 

among tho public in order to induce them to take shares—in my opinion there 
is a duty cast upon the director oi* other person who makes . those statements 
to take care that there ai'e no expressions in them which, in fact,.are false ; 
to take care that he has reasonable ground for the mateiiai statements which 
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and even reasonable suspicion of being lawfnUy entitled,^ or even with, the 
, 'ihtention of benafitting the true owners As to whether a mere ministerial 

';(^^ 5 aling with goods at the i^equest of an apparent owner who has contr^^ 

: thdsn amounts to a conversioh.Beo HoZ^mv; 

* \ Liability of innocent agent for conversion.—Where the act of the 

agent in intermeddling with pix>perty is obviously wrongful, if tlie principal 
i^is" not the true o;wner or has not his authoiuty, the agent is .not protected from 
liability, but if he is an innocent agent, liq mast look to .his principal for indem- 
nifcy,; but where theact of ah irmocent agent; k not obviously wi’ongfnl, if the 
^principal is not the owner and has not his autboritjj^ tKcio the age.nt is excused. 
I'hus in y, Fotiter arid Comp^ny,^ the defondante insurance brokers 

‘ in London elfected for one Grey, a shipowner in Dublin^ insurance upon the 

hull and chartered freight of one of his ships, , which slip w subsequently lost. 
Shortly after this loss Grey was adjudicated bankrupt; and the plaintilfs, who 
were his official assignees, becaine; the assig&ofl of his estate. After the 
adjudication Grey instructed the dofendants to collect from the iasuranco office 
and to forward to him the insiirance'inonics due upon the policies; this was 
done by the defendants in due course, they having had ho notice that Grey had been 
adjudicated a bankrupt. The plaintiffs as assignoes of Grey’s estate sued the 
defendants f-o recover the money so paid over to Grey; Cave J., held that the 
defendants were liable, the plaintiffs’ title having become complete upon adjudica^ 

' tion. In the case of: FQt{j}er v. Hollinsthe plaintiffs sued fho defendants who 
were cotton brokers to recover the value of 13 bales of cotton. The cotton was 
fraudulently bonght by one Bay ley from the plaintiffs’' brokers; and the defen¬ 
dants without notice of any fiiuid bought in their own names, as principals, tliis 
cotton from Baylijr? informing Bayley that * they would disclose the names of 
their principals in the course of the day, which they did ; the defendants subse¬ 
quently i^old it to Mlchols and Company, at the same price at which they had 
bought it, charging a commission. The defendants obtained a delivery order 
from Bayley, took deli very of the cotton and despatched it to Michols and Com¬ 
pany who turned it into yarn. The defendants in buying the cotton were 
intending to act as broket's for Michols and Company, The plaintiffs sued the 
defendants for the price; the jury found that they had dealt with the goods as 
agents for principals, and Willos J., directed a verdict to bo entered for the de¬ 
fendants, reserving leave to the plaintiffs to move to enter the verdict for them. 
A rule was obtained and was made absolute. On appeal the Judges were equally 

^ Mollim V. FmoleTy L. R., 7 H. L., 767. Pollock on Torts, 290. 

* Per Bramwetl B. EioH v. Botty L. R,, 9 Ex., 80, (89). 

• L. R., 7 H. L.,at p.7G6. * 

♦ h R., 22 Q. B. D., 438. 

^ h. R., 7 Q. B.,^16. 



UABTLITT OP AGENT TO THIRD PAM’IES. 


(iivided in opinion and the judgment of the Court below stood affirmed. Martin 
Channell and Oleasby B. B., affirming the judgmonl! of the Court below, Kelly 
0 . B., Byles and Brett J. -T., dissenting. The Court therefore held that the defen¬ 
dants were liable in trover for the price of the cotton. Mr. .Tnstioe Brett, v'as of 
opinion, that a broker, who acting only as snob, negotiates a bargain of pnrohaso 
and f ale and passes a delivery order is not thereby guilty of a convex*sion so as to 
be liable in anaotion for trover, and that the asportation of the cotton from the 
whai’ehouso to the. station of despatch being without,reference or intention as to 
whose w'aa the property in the cotton, was not a conversion. Martin and 
Channell B. B., considered that it was well settled that the assumption and 
exercise of dominion, (asportation being an exercise of dominion) over a chattel 
inconsistent vfith the title and genox-al dominion which tlie true owner has in 
and over it, is a conversion, and that it was immaterial whether the act done 
wa.s for the use of the defendant himself, or of a third person, and that any 
one who deals wrongfully with the goodx of another is equally liable whether 
he he principal or agent. Cleasly B., was of opinion that as the i*eal piincipals 
were not disclosed at the time the har’gain was made, the defendants neces.sarily 
became the parties to the contract until the real principals being ascertained 
were adopted by the sellers, and by their dealing with the cotton became liable for 
a conversion. Kelly 0 . B., and Bjdes J., considered the defendants were not 
guilty of conversion, inasmuch as'they had acted only as brokers, and had 
exercised no dominion over the cotton in their own right’and for their owm bene¬ 
fit. Kelly 0 . B., on this point said ; “ It is true that a conversion has been cor¬ 
rectly defined to be,tbe exercising of dominion over property inconsistexit Avith 
the title of the owner. But justice, expediency, public policy and common sense 
have introduced exceptions or qualifications to this doctrine. A cai-rier, who, 
delivers a quantity of merchandise to one Avho claims and receives it as owner, 
a packer who pack.s and prepaies for shipment and actually ships and consigns 
goods to ono who receives and deals with them as his own, exercises dominion 
over them adversely to, and inconsistent Avitli, the rights of the true owner. 
Why then should not a broker, who interferes in the transfer of good.s, not in 
his own right or on hi.s own account, or claiming them as his own, but as the 
medium only between tbe vendor and purchaser, deriving no benefit from the 
transewtion except bis commission, he held equally within the exception Avhich 
has been applied to carriers and packers? Considering the vast number and 
variety of the transactions effected, and the immense amount of property dealt 
with by brokers acting in tbe ordinai'y and accustomed course of business in 
London, and Liverpool, and other great commercial towns, it sefms most un¬ 
reasonable and unjust that they should be bound to enquire into the titles of all 
the sellers of all the merchandises in respect of which they negociate contracts 
as brokers, or incur the risk of being compelled to make good the value to 
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'has-acted wltbln the scopcj of Lis real or apparent anthority, and Las otherwise 
lawfully contracted with : snoh third party on his principal’s behalf.' Tims 
where a raauib goma.sta having complete control of an aratdari basihes-s bor-row- 
cd money on behalf and in the name of his principal for the purposes of the bnsi- : 
ness, it Avas held that the borrowing being an ordinary incident of the Imsinesa, ; 
the principal was liable in a Suit brought against the principal by tlio lender of 
the Lioney.® Fni t if the agent has not acted Avitliin the scope of his authority or ; ■ 
apparent anthovity in the bnsinpsa of the agency, and the ao|i done by the !i.geilt. is 
one which is nnnece8.sax*y for the pi incipal’s business, the principal will not he , 
, ' • held liable.® Thus where the managing agents of the Baree Tpa Company had a ; .y 
' • general banking iiccoxint with the Oiiontal Bank, which accbuutthtAy wei^o a-llow- .b^^^ 
od I/O overdraw on haniig the o verdraft propoi-ly secured. And under the aidicles ' 
of Associatiotx of the Oompaixy the lufinaging agents Messrs. Nichols and Oompany ’ 
• had power to draw , accept, endorse arid negotiate on behalf of the Company all 
; notes, draft.s &c. as should he necessary for enabling them to cairy on the hnsiiiass ; 
(>1 the Company, and Nichols and Company purporting to act phder this power 
drew a bill on the managing agents of the Company, which was accepted by 
ovi the Company, and,endow^'od by Nichols and Company to the Oriental Bank who 
credited tha amount to Nichols and Ccmpany’s general account j and this amount' ■ 

' was. drawn out by cheques drawn by Nichols and Company personally, without', 

’ reforenoe to the Baree Tea Company, and there ovas. no proof that the money 
%l'[ had been expended for the pnrT)o.ses of the Beree Tea Company, the Court held 
in a suit by the Bank agaiu-st the Baree Tea Compaiij that the latter wem npt 
ijiV v ’ liable on tbe bills as aceoptors; Garth 0. J., said ; --‘\Tho, question appears to , " 
, bo ono of fact. Was the bill drawn and accepted for the papiiosea of the Com* 
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pany ? organ wo .say upon the evidence that fit was nece.ssary for crnTying ort4^ 
.the business of, the flofendaut.s Company that the bill should have been hegm I 
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fciated ? It has not beeu shewn that any of these sums were required I'or or 
expended upon the defendants’ Tea Garden, or were otherwise used for the i>ra- ' 

pose of the defendant Cnuxpany ..even if tiie Bs. 15,000, (tht amount .of the 

bill in question) had been paid into tlvo hands of Nichols and Company instead of 
being afiplieclhy the plaintifis in discharge of Niehol.s s.ad Company’s piivede debt 
to them, 1 much doubt whether the defeudants would be liable to pay the amount 
of the bills, unless it could be sboivn,; which it ceriaiuly has not in this suit, that '.;: 
the money ivas really requirod for the pai'poses of the defendant C'ompimy.*^^^^ C 


‘ Ind. Cootr. lot, ss. 230, 233. ilaj^oBardyaZ Mundtir v. Ghrktian, S W. R., 123. 

» Penoiurtdtioo V. Kail;/l? 03 .s Rov, (tinrop.), App. No. 33 of 1887, decided by Psth-. 


rain 0. .T.., \Vn«ou and Totteiihain JJ., on the 24th Noyotnber, 1887. . ’ 

See po®*' P-4'21 “Liability to third porsone for iipparent. authority of the egrot.*’' 
, Jfefacltrniu'e, JApiN v. Ifose?*, 22 W, R., 158, , . 

Saree Tea Co., I. L. B., 9 Calo., 880, 
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d ^nth tbn' pm'e iof noM, agonta on bi^i aocpnnl . and li^ 

amriTATit:of re:id^ffinv*b!^ b(‘ tr- t<geni s i n'm'tiineV^ Ume. fri fixl- 
- Jilment of‘ov\b'r,r r4^udr ,d iVfUi m iS79, tite agent., bought 

’plainiiir .d:i-iS[a.^rok, i-b'^oe lofes of .''eeHjoanfiti?., viz.. 

1(3:16:1^ and <rr‘t’ti*iu,nit^^ ]Vi3r<-ha4tti-iaoney to be paid on 

df'bverv. At t]i^-\ time OJf »fe.t-i'"t t-:.>* pbiinlift did not know and 

hatt BO maJ^ou;tb Fitttiip fcaiiU’b»'i wa^ pui’cbaftmg an agent, . but 
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l^contract is ma^e.’’^ This right of . election is, however, stibjoct to this, that 
,if the third person has induced either the agent or the principal to act bn the 
belief that, the principal or agent will be held exclusively liahloi he cannot then 
• have <1 right lo elect between themd 


Election must be made within a reasonable time.—Although the 
third person has a right to elect as to whom he wilt hold liable, yet he 
nihst make such election within a reasonable time after the discovery of 
the real principal. For as Mr. Jnst’co Hill says in v. 

;’“ It is most important that the vendor, when he is rafide acquainted fis 
to who is his principal, should make his election within a reasonable time. Iho 
laugriage of the Judges iu all the cases is, ‘on discovering the principal there- 
upon the vendor has a right to charge the principal' ...... a vendor cannot hold 

his principal liable whefe there is any circumstance in the case which renders 
it not right or ecftiitahle that ho should do so; for instance, by lying by, and by 

his conduct indneing the purchaser to change his position.'’ 

What is evidence of election.-^The case oi Caldery. Pohe/f,^ to which 
Mr. Justice Bayley in the Bombay case refers, lays down some few pointii 

on the question ,of election which may be usefully referred to as showing w’hat 
is evidence of election; there, a broker entered into a-contract in hi8 own name, 
"although he had. V to the vendors who his principal was; it 

was contended that the very fhet of the plaintiffs (the vendors) entering into 
the coutiiJ-t with the iiroker, and the demand from him of payment were 
evidence of election. Bovill 0. J., said “ Election must be a matter of fact; 
and it appears that at the time of entering into the contract, the plaintiff.s ex¬ 
pressly refused to irn.st Cherry (the broker). The next ground of alleged 
election was the demand of payment made on the broker. That, however, wws 
an equivocal act. .tf the plaintiffs have got the rosponsibility of a principal, 
the demands made upon the agent may have been made upon him on behalf 
of his principal.” Willed df said It would be a very remarkable contract 
if the buyer could sue the sellers upon it, and yet the sellers he precluded from 
suing the buyers. The iesult is, that the defendant must show that liis liability 
was put an end to by the election. That is what T^ord Tentenien meant when 
ho said -in Thompson v. Davenport*' that, ‘ if at the time of the sale, the seller 
know not only that the person who is nominally dealing with him is not prin¬ 
cipal, hut agent, and also know who the principal really is, and notwithstanding 
all that knowledge, choses to make the agent his debtor, dealing ivith him 
alone, then, according to AddiaoM v. Gand.aseqite,’^ and Faterson v. Oandaseque,^ 
the seller cannot afterwards, on the failure of tho agent, turn round and charge 


• Ind. Contr. Act, s. 2!14. 

> 6 Jar., N. S., 978 ; 1 El. * El., 622. 
« li, B., 6 0. P., 486. 


♦ 9 B. & C., 98. 

• 4 Tsnut., 574. 
» 15 East., 62. 



IJABILITT OF PRINCIPAL TO THIRL PARTIES. 

iiig once made his election at the tihie when he had the 
power of choosing between the one and the other/ I Jo not agree with Mr. 
Ilolkac that two peiTons cannot be severally liable upon the same contract. 
The question is, whether there was anything in the circumstances of this case 
to negative or exclude the liability of both principal and agent, or to substitrite 
the liability of the latter for tliat of the foiTuer.’* Montague Smith J., said — 
“I agree that it ” (the entering “ into the cx>ntract with Cherry in his own 
name) was strong oviclence ’’ (that the plaintiffs had elected to treat Cherry 
alone as the principal;) “but if the parol evidence (tocharge the principal) 

was admissible, it shews what the real transaction between the paHies was .. 

Ml*. Hdlkai' contended, that the election was made and conclusively made at the 
time of the contract. TJie cases show that the seller may make his election when¬ 
ever tlie principal is discovered; and that the only diffei'once in principle 
between the case where the principal is disclosed and whei’e h® is not disclosed, 
is, that, in the former case, the election may bo made at the Very time the 
contract is made/’ 

As to what constitutes a conclusive election, -Wliothor in regard to 
pi’oceedings taken against the agent anything short of judgment and satisfaction 
w ould be sufficient to exclude resort to the principiil 4s the point raised m 
Prlesily v. Fernie} a case also referred to in the Bombay, case of Purniammdass^ 
Jivaiulrm v, Cormack* There, an'aciion had been brpnght in the Supreme Court 
of Melboiume against the captain of a slap for^the non-dielivory of goods pursuant 
to a bill of lading, in which the plaintiff i>ecovered judgment. A fresh judgment 
W'asObtained in the Court of Exchequer at Westminster, and upon the judgment 
which Was then Tecovered against the defendant (the captain) a ca sa was issued, 
upon which the captain was arrested and detained until he was siibsequontly 
made a bankrupt. An action was then brought by the ^amo plaintiff for the same 
breach upon the bill of lading against the shipowner (the principal), to which 
was set up, by way of defence, the previous proceedings against the captain, 
which were relied on as a conclusive election in point o£ law to hold the captain 
alone responsible and discharge the shipowner. It was aligned on behalf of the 
plaintiff in that case, that generally resort might bo had to the principal unless 
the agent had been so dealt with as to render such a course unjust, and that so 
far as legal proceedings against the agent were concorned, nothing shoi’i of 
satisfaction as well as recovery of jurlgmont would have that effect, and it was 
pointed out that the discharge of the captain by force of the bankimpt law, and 
without the plaintiff’s consent, did noi: amount to satisfaction. Bramwoll B.. held, 
that whore an agent who has made a contract in his own name has been sued on 
it to judgment, even without satisfaction, no second action would be maintainable 
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agahiHt the pnncipal. Bat QuaiD tI., in delivfenug juclgnieiit ni CW/^w y. WilUuni^ 
aon^ say.^ witli r egard to tl.e judgraont of Bramwell Tl, in Priesfhf v. Femie, “ 
h ciear from th<3 langaage ii^ocl by Bramvs^oli B., that whilst it waa considered 
that judgment against the agent, e^yen without s itisfaction, 'sVo^\ld constitute a 
conclttsi'ye oloctioh, yet that no legal proceedirigs short of Jadg^ncnt would lia vo 
that effect, for he distinctly points out that by the word d Me ’ he means ' sue 
' to judgment.’ 'If the facts in the present case wore sinTilar to these in 
^ ' V. Pem< 3 , Are should, of course, be bound by the decision in that cs^se to hold 
that ‘‘ suing” the princi])al in the sense in •which the word - sue” is there used, 
woixld, though the claim remained unsatisfied, amount to a hi ndin]|j^ election/’ 
The mere fact of filing an alFidavit of proof against the eatato of an inscfivent 
agent to an undiscovered prbiuipal, after that rmdiscovei'ed principal is known 
to the creditor, is not conclusive election by the creditor to treat the agent as his 
debtor; although it might possibly, in an appropriate case, constitute with other 
facts vsomo evidence of election to be submitted to the jury.^ Audit is clear that* 
the election must be made within a reasonable tiineoftea:' the vendor has discover¬ 
ed tln 3 principal; and nine months has been considered not to be within the limits 
of such reasoTiablo iime.^’ ‘Doubts, however, have been expresBed by the learned 
Judges of the Madras Gonrt, in Headv. M, Mutulcaraiyj^^ how far 

the doebrinerof Friedly v. ought to be applied to this country, or if 

applied wl^etlier, to a case of election by suit in a foreigm country and the ob¬ 
taining of a judgment jfhere which haf=j no fruits; 1 tliiuk, however, that as tliO 
Madras and Bombay Courts in the cases about to be raferred to, have, since 1871 
the date , of the decision refeiTcd to, referred to the case of Priedly y. Fernie 
and drawn deductions tliorefrom in the judgments delivered, it may b© taken 
that the doubt expressed no longei,v exists. In the Bombay case referred it 
was, as before stated, soiight to show that Purrnanundass had elected to trciit 
Jfnrsey Kossowji as his debtor, for whom one Kossowji Naik bnxl stood security ; 
no action w as over there taken against the agent Niu’sey Kessowji, but Parrnanuu- 
class sued Kessowji Naik, but did not obtain judgment agfiiiist him as the suit was 
dismissed Avilh costs ; it was there said by Mr. Justice Bayley /‘No case has 
beou cited, nor I believe does any exist, which shoAs^s that suing a person, avIxo 
has guaranteed a loan, or the price of goods sold to an agent, and, moreover, 
suing him without success is a binding election to deal with the agent as ai mo 



» L. R., 10 Q. B., (60). 

* Ov/rti^ b. B., 10 Q. B., 57. 

» Smethherst v. Mitchell, 1 til. & El., 622. 

* G Mod. Jnr., 217. ; ^ 

* 3H. &C„077. ' , 

® Pwn>iamo>da«:? r. Jivandasit v. Cormacicy 1. L. H., 0 Bom., 326. Seo also Krishna 

lialafnbhai, L L. E., I Bum., 87. 
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;-ce for two days, aud they imposed restnctions on their agent’s 
antliorisy to pledge their credit, which restrictions were not known to those 
with whom the agent dealt. The agent paid for the jute purchased by his 
own cheques, but gave receipts for tbe jute in the name of his principals. One 
of the vendors of the jute sued the European firm for the price of the jute sup¬ 
plied; the Court held that the arrangement between the principal and agent 
as to credit*not being known to the jnte dealoi’s generally oi‘ the particular dealer 
suing, the firm could not cut doAvii the apiJarent authority hy s(!CJ'et limitations 
and mstrictions of which the dealer had no knowdedge.^ But the sending 
an agent to bid at an auction is not snch conduct aa is calculated to induce 
■third persons to believe that the agent had gcnoi’al authority to buy. Tnus in* 
Mackenzie^ Lyall v. Moses,^ the defendant employed a broker to bid oh his behalf 
for stationery and other articles to the vahie of Rs. 2.5 and for an iron safe to the 
c,\.toat of Rs. 75. The iron safe going beyond the limit was not purchased, but 
stationery and other articles were purchased hy the broker to the value of 
Rs. 149-12-6, and entered in the sale sheet against the defendant. The plam- 
tifEs called upon the dofond'ant to take delivery; the defendant, however, 
vefuiied. to do so except to the extent of Rs. 25 repudiating the authority of the 
broker to act for him to any greater extent. The plaintiff contcuded that they 

were unaware of any limitations placed upon the authority of the broker. The 

case ca.mo on before the Judge of'the Small Cause Court and the question refeiTod 
by him to the High Court was, whether under s. 2;37 of tbe Contract Act, the act 
of the defendant in sending the bioker to bid at the auction, wa.s bondnet 
calculated to induce the plaintiffs to believe that the agent’s acts were within 
his authority ? The opinion of the High Court on this reference was given 
by Oottcji C. J., who said:—“The case appears to leave it in doubt whether 
the authority to the broker was to bid for certain articles without reference 
to the sum which he was to bid, or whether his authority was not limited in 
botli ways, limited to bid only for certain articles,, and also not to bid beyond 
a certain sum. Wbaiever the authority was, the sending a man to bid at an 
auction cannot, we think, be considered as conduct which, to use the language 
of the Contract Act, induced thix-d pei-sons to believe be liad a general authority 
to buy.- A broker’s bidding at au auction for a particular article is certainly 
not conduct which ought to induce the auctioneer to think that the broker h.'is 
authority to bid for anything that is put up for sale at' that auction, to bid 
for everything which was going to be sold. If it were so, a person might he 
almost rained hy employing a broker to bid for a single article which he desired to 
have. There is an e.xample applicable to the case in Story on Agency, section 129. 

* Grant Smith r. JugenhunAo Shaw, ^ Hydo, 301. See also Spinh v. Jlforan, 31 W. R.., 

161, and see tUo oases cited on this point at pp. 106—108 a«fe. 

» 32 W. IV; 156. # 






The .Ttwlge of the Small Cause Court has quoted this hook, hat lias not uoticed this 
Bection. There the learned author, speaking pf the distinetion between a special 
and general employment of an agent, and the grounds of it, says : — ‘ The same 
•distinction was familiai’ly exemplified in the Civil law bj' the case of an autho¬ 
rity even to hay a single thing, for the principal. If the: agent was authorized 
to buy gcnei-ally without fixing any price for the tiviug, the px-iucipal was hound 
by his purchase, at any price whatsoever. But, if the agent was limited as 
to price, then ho could not hiud the pinncipal beyond that pri(3e. The former 
was a general, the latter a limited authority.’ Then the authorities from the 
Civil law are quoted. This,shows that it would bo most unreasonable to say 
that conduct of that kind— sending a binkor or agent merely with authority 
to bid for a particular ai'ticle, or to bid a particular pince, is such as to make 
the person liable to take and pay for every ai’ticle which the person employed 
might think fit to bid for.” 

Liability of principal to have a claim of set off made against him 

Where a third person, a purchaser, has enteied into a contract with an agent, ■ 
and has been induced by the conduct of the agent’s principal to believe, and 
does believe that the agent was selling on Lis own account, he will he entj! led 
to set off against the principal a debt duo to him fiom the agent.* 

Liability of principal when he employs an agent who cannot read,— 

A principal who can read will not be able to dispute his responsibility to third 
parties on a document which ho has directed an ignoliant agent who is unable 
to read, to execute on his behalf.* ' 

Liability of principal for mistake of telegraph clerk. --'I’he principal 
is not, hovrover, liable for a mistake made by a telegraph clerk in transmitting 
an order; for the telegraphic authorities are only agents to transmit messages 
in the terras in which the sender delivers them. Thus whore the defendant 
wrote a message for transmission by telegraph to the plaintiff, ordering three 
rifles, and by mistake the clerk telegi-aphed the word “the” for “three,” and 
the plaintiff acting upon a previous coiurnunication with the defendant io the 
effect that he might perhaps want as many as fifty rifles, sent tbo,t number. 
The defendant declined- to take more than three. In a suit bj’the plaintiff to 
recover the price of fifty, held, that the defendant was not responsibh’ for the;|^* 
mistake of the telegraphic clerk, and that the plaintiff could only roctn er the 
price of three rifles.® 

Where the contract by the agent is one of a different nature to that 
he is employed to make. — The principal w-ill not, however, he liable for money 
lent to third persons when the agept purports to have entered into a contract 

* Code V. Eshelhy, L. R., 12 App. Css., 271. 

» .Forenwn V G. r.By. Co., 38 b. T., 851. 

* HenM V, Pape^ L. li., 6 Kx. 7, 
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' outlie belu^lfo^a totally (lifferont nature fmm that he was employed to make; 
the coTxht for money IfeBC being only applicable, where there is an actual loan by 
tho pei\4(0h who lends. Tha^; where the defendant employed tiis attorney 
to bop'ow £100, giving him by way of The attorney 

borrowed £420 for the plaintiffs and deed of mortgage 

parpohting^ to be executed by the defendant, but w^Wch w^as a forgery. The 
, attorney advanced to tln^ defendant the £100 required for which a pimmlssory 
note was given. The plaintiffs sued the defendant to £100. The 

Oourt held tluit the plaintiffs could not recover, the cpntraef with the defendant 
being totally different to tUatsoughtto be establhihedil'* Wildp B*, was of opinion 
that although there wero cases in which the agent nmy exceed the authpinty 
hia prmci[}al, and yet bind his pn'ncipal, yet thp facts in that case were not 
applicable to such a state of things ; as there was no ovidonco, of a, loan to the 
defenclfi^ht by the plaintiffs. 

liability of Stewards for act of generalmaBager.—Thu^^ whoreson 
h pr<>gramme for a fete the names (>f two of the dofendants appeared as 
v stewards, and the name of P as genenil manager,^* .P ordered tents and flags from 
, the plamfcfff for use at the f^ie. On the p:rog\'amiae V'^as a statement that the 
stewards x’oserved the right of altering the proga'*aTn.mo, that live ghonld form a 
quorum and that tents should be provided. At the fMe the defendants took ah 
active piui. The plaintiff sent ih. Ivia bill to tho etewardh^. The stewards stated 
that every one providini^ tliinga for the fete should be paid-^^-held that there was 
evidence on whicli thO Court might find that P was CAithorized to pledge,, the 
credit of the two defondants for the tents, and that they were therefore liable.* 
Liability in contract of a master of a ship.— As the xnaster is not merely 
an ordinary agent, but to some extent and for .some purposes the owmer of a ship 
for the time being, his abfcs hot only bind his principal, as those of any ordinary 
agent, but bo is bound by them uxdess be expressly coniines the credit to the 
owner, and excludes any liability on bis own part.^ 

Liability of the Secretary of State.^The. Secretary of State is liable on 
the contracts of authoriml ag^nti^ , which are ;entored into under Sovereign 
povyo?‘S, or in othei’ woida, for such contracts and undertakings as might bo entered 
:||^into by private individuals without Sovereign powers but will not be liable 
where the contract is one entered into with reference to Sovereign powers nor 

* Paui^nr V. U W. Eiig., 66^ 

* Pilot V. Gravei 52 J P., 3U . 

* Qti -ftam V. Jtfennetti 2 Str., 816. v. Cohb, 5 C. & P., 858. Maude and Pollock ott. 

, Shippi'*gi 15^. 

* P. iV 0. Steam NfirigaHtm Co. v* Secretary of State, Bonrke, 167, per Peacock, 0 J. 

* Ch Ander Bey v. Secretarp of State, 1. h. K., 1 Calc., 11 i but sec Secretarij of 
Y, Hari Bhanji. i. L. Ih, 5 Mad., 273, wJUei*o this ground for noU-Uabiliiy iK*dissc^ 
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LIABILITY OF FRINOIPAL TO TIUKB PARTIES. 

Vill lie be held liable for acts done or contracts entered into by lus ageiifcs 
or in excess of^ tlieir authority. In Beer Kislwre SaJiay v. Gov&rnvient of Bengal^^ 
decided on the 6tli April I872vtbp plaintiff entered into a Gonta’aot \vitli Ma jor 
Marjdiall an executive enginpei' to supply 2| lacs cubic feet of kunkur; 
dispute arose as to tho quality of tho kankur and resulted in no more tliaa^ 
58,260 cubic feet being required and delivered and paid for j the plaintiff sued 
the Goveminenl for damages. The defendant Government contended that 
tho execiitivo engineer , had exceeded his authority in entering into the con¬ 
tract. And it appeared^from a “Code of RcgTilations for the Public Woi*ks 
Dv'partment,” that an executive engineer was competent to accept tenders for 
the execution of any sanctioted work within the amount sauefcioned by com¬ 
petent authority, piwided it did nofcA exceed Rs. 2,000; and that the plaintiff 
wa.s unable to show that this contract, which was for over Rs. il0,000, had been 
sanctioned by superior competent authority. The rtiles included in this Code 
had been published in the Government GaKotto, Loch J., said Major Mar¬ 
shall was simply an agent on the part of Goverunient with limited powers; 
those powers have been published in the Gazette, and made known to tho 

public ..as Major ilarshall had no authority to bind tho Government, and 

exceeded liis authority in making the contract, any payment by him cannot bind 
the Government. The plaintiff’s suit was therefore dismissed. Xo attempt, how¬ 
ever, appears to have been made to hold the agent personally liable. Again in 
Bundle v. Becretary of State,^ decided in 1864, which was a suit brought by tho 
plaintiff to have ft declared that a sale held by GovSimment was null and void, 
the pi'operty which had been sold having been granted hy the Collector to live plain¬ 
tiff and othei‘a under the Waste Land Rules, but in excess of his authority, and 
the Government declined to ratify his acts ;_^ held, that tho Secretary of State was 
not liable ; the case of The Pollectcyr of MasuUpatamY. Pavaly Tmcata Karrainapah,^ 
which Avat: one brought by Government to recover an estate on the ground that 
it had escheated, was referred to in the judgment of their Lordships of the Privy 
Council as authority for tlie proposition that the acts i\ Govei'ument officer 
bind the Government only Avheu he is acting wnthin the limits of his authority ; 
or if he exceed that authority, Avhen thO Government in fact or m law, directly 
or by implication ratiiies the excess ; for decisions as to the Inability of tho 
Secretary oi State in cases other than contract, vide cases under head of 
“ Liability of Principal for KegligoQce of Agent.“ 

Liability of principal for acts of sub-agent.— Where by the ordinary 

from, and where such nou-lmbility iB said to bo claiinablo only for acts dor-e in exorcise 
of Sovereign powers which do not profess to he justified by Municipal Law. 

* 17 W. R., 497 ; Bee also ;8et/i Dhiinvftj y, Secretary of State, I W. P H. C., aO-L 

* 2 Hyde, 25, on appeal, 30, (40). 

» 8 Moo. 1. A., 529, (684). 
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cusioiu of tr‘ade, or from the natiiro of tho agency^ a «ii>)-ageot or may he 
einployech the principal will be responsible to thit*(i persons for all acts done 
'by him, jast in the same manner as if he wcx’o an agent originally appointed 
by the principaL^ But whore the agcijit has withont aiithoidty appointed a 
person to ar;t as snb-agent, the principal will not be responsible to tliird parties 
the acts of such sab-agont.^ Whilst where the agent has under an express 
or implied aut&irity named or nominated another person to act for liis principal 
in the bu?^i ness of the agency; such person is not consIdei^ed to bo a sub-agent, 
but fltancts in the position of an agent to the principal, atid th e ordinary rule 
as to the principaVs responsibility for tho acts of an agent, will apply to acts 
of such person.^ 

Liability of principal for agent’s admissions.— As an agent can only act 
within the f^copo of his authority; therefore declarations or admissions made 
by him as to a particular fact are not admissible, unless they fail within the 
nature of his employment as such agoiit> The rule admitting the declarations 
of an agent is founded, says Mr. Taylor, upon bis legab identity with tho 
principal, they bind only so far as the agent has authority to make them.^ The 
Indian Evidence Act enacts that statements made by a party to the proceeding, 
or by an agent to any such party, whom the Court regards, under the circuiu- 
stamjes of the C:vse, as expressly or impliedly authorized by him to make them 
are admissioUvS.^ This section iherofore leaves it open to the Court to deal 
with each case as it arii^s, tipon its merits.^ The test by which it is to be 
decided whether tho admission is binding on the principal being, is the agent 
wnder tho cimimstanco of the case expressly or impliedly authorized to make 
ih.e admission ? 

Principle on which agent’s admissions are binding on the principal.— 

The principle on which admissions of s.n agent are supposed to be admissible 
against the principal are treated of by the Master of tho Rolls mFairlie v. 
a leading case on this class of eTidence, as follows As a general proposition, 
what one man says, .not upon oath, ertmuot bo evidence against another man. 
The exception must arise out of some peculiarity of situation, coupled, with tho 
declarations made by one. An agent may nndoubtedly, within the scope of his 
authority, bind hi.s pinncipal by his agreement; and in many cases by his acts. 


* Ind. Ooutr. Act, s. 192. 

‘ Ind. OotUr. Act, 0 . 103. 

^ lad. Cotitr. /Vot, 8. 194. 

^ V. JLoefc, 10 Moo., 39. Vencaiarttinanna v, Cfutvela Atchiyamma^ 6 Mad. H. 0. 

127. OaHh V. Hor'crrd, 8 Bing., 451. 

* Taylor ou Evidenoo, para. 541, 

* Act I oi 1872, 8. 18. 

t Sec Fiold on Evid., note, p. 117, 

•lOVes.j 120. 




LfARILlTV OF PIUXOIPAL TO. THIKD VARTIES. 

WITat the agent has said may be what coxistitritoB the agreement of Ihc prin¬ 
cipal ; or the represeiitations or statements made may be the foundatioti of, or 
the inducement to, the agi*eeinei^. Therefore, if Avritingis not necessary bylaw, 
evidence must be admitted to prove that the agent did make the statement or 
representation. So with x^egai’d to acts done, the woi'ds with Avhich those acts 
are accompanied frequently tend to determine their qt^lity: The jxarty, there- 
foi^s to be bound by the act must be affected by the words. But except in one 
or the other of those w^aya, I do not know how what is said by an agent can be 
evidence against tho principal.” An admission made by an agent is onginalj^ 
evidence and not hearsay ; and being regarded as verbal acts, they are receiv- 
able in evidence without calling the agent himself to prove thomd ; 

Tho admission must be regarding that which is the foundation of 
the suit, or in other words 7nust have reference to the subject matter of 
the agency*— That the admiesiou must be one Avith reference to the 8ubj<?ct 
matter of the agency is quite clear; In Feto v. Lord Ellenborough says 

What is said by an ageufc,respocting a contract or other matter, in the course of 
his employment, which contract or matter is thofoundaxtion of tlio action, is g<M)d 
evidence to affect the principal, alihr Avhat is said fey him on another oe<;M)iioiy.N^ 
And as says Gibbs J., in V. “ Wffen it is proved tiiat A is 

ajgenb of B, Avhatever A does or says or writer in the making of a contract as 
agent of B, is admissible in evidence because it is part of the contract which 
he makes for B, and therefore binds him; but it.^ifl not admissible as his 
account of what passes,” A farther rule has also been laid doAvn, m., that 
an admission cannot be made with reference to bygone trausactions tins 
rale does not appear to have ever been laid down in any i*eported case in this 
country, but there k little doubt that the Courts Avonld regard such an admie- 
sion, as one not “ expressly or impliedly authorized ” by the principal. Tho 
auiliority to make admission is at once put an end to by the determination of 
the agency, whether or no the determination of the agency has been propoidy 
bi'ought about.^ 

Rule.—It appears therefore that tho admission must be Avithin the scope 
and nature of tlie agent’s authority, and with reforenco to tho subject matier 
of the agency, and further should have been made in the coarse of his employ¬ 
ment, and at the time of the tiansaction. And presdaus to their admission the 
agent’s authority.must be proved. 

Admission by pleader, &C.“A statement made in a case by a pleader on 

* Doe dent Graf^m v. Hawkins j 2 Q. B , 212. Taylor on Evid., para. 539. 

^ 5 Esp, 134, See also Helye^r v. Bmvke, 5 Esp, 72. 

^ 4 Taunt., 611, (519). See also Coats v; Bainhridyo^ 5 Bing ,68, 

* Great Western Ry. Co. v. WUiis, 34 L. J* 0. F., 105. 

* Kalee 0hii7m H<nvane$ v. Bengal Coal Co.f 21 W. H,, 405. 
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by one (provided the Go art regards him as authorisjed to make the admission^ 
are bxndiug on all, unless, under the special circumstances oi the oa^e, an inten¬ 
tion can he inferred, that a pai'ticular act should not be binding without the 
direct concurrence of each individual partner^ Mi% Lindley’ says, the admission 
. of one partner with reference to a partnership transaction are evidence against 
the firm,® but are not necessarily conclusive.^ And it has been held that 
even after dissolution an admission by one partner as to a payment of a debt 
due to the fii'm will bind the othei'g> But as to this case, Mr. Taylor remarks, 
that had thd pei'son making the admission not been jointly interested, as far as 
the debt was conoeimod, with the person against whom his statement was tendered 
in evidence, the decision would have, in all probability, boon the other way.^ 
But evBxi during the continuance of the pax‘tnership, one partner cannot acknow¬ 
ledge a debt, or make a pai't payment, or payment of interest so as to give a 
now period of limitation binding on the fiim, linloss specmlly authorized in 
writing so to do,® The admission of a partner as to a subject not of co- 
pai’tnership, but of conjoint ownership in a vessel, is not binding on Lis co- 
pai'tner.'^ 

Admission by a wife. —Where a husband has permitted his wife to act 
for him in any dejiartment of business, her admissions or acknowledgments in 
respect of Kuch business ai^e admissible in evidence against liim;^ but she can¬ 
not bind liini by admissions, unless they fall ^within the scope of the autho¬ 
rity wliich she may reasonably bo presumed to haYc derived from hiin.^ 

Declarations of deceased agent when adirdssfible.—Statoments, written 
or verbal, of I'elevant facts made by an agent who is dead are admissible, when 
the statement is made by the agent in the ordinaiy course of business,and 
in particular when it consists of an entry or memorandum made by him in books 
kept in;the ordinary course of business, or in the discharge of professional^ 
duties, or when such statement is an acknowledgment written or signed by hun^ 
of the receipt of money, goods, securities or pi’operty of any kind; or of a docu¬ 
ment used in commerce written or signed by him, or of the date of a letter or 
other document usually dated, written or signed by 


* Latch V. Wedlaho^ II A. A E.; 959. Taylor on Evid., para. 698. 

* Wood V. Braddick^ 1 Taunt., lOl*. 

® ]VickhaYa v. Wickham, 2 K. A J., 491. Lindloy on Partnership, 128. 
^ Pritchard v. Dra-per, 1 RoaSi & My., 191. 

* Sec Taylor, para. 5S0. Sec also Act I of 1872, s. 18, (1), (2). 

® ActXV of 1877, 8. 21. 

daggers y. Bennings, I Stark., H, 

* Oliford V. Burton, 8 Moo., 1C. 

® SferedM y, Foster, 11 M. & W., 202; 12‘L. J. Ex., 183. 

SUp>jlt4)n V. Clongh, 2 El. Bl., 933. 

^Vilud. E?id. Act, s. 33. 
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I ' ifeoiiFPi3Aenctv:4nd'ii6iko .TO , 

for tlie'saipaF aiiv'i^agi^at ■ 
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r^^'tlio'priiigipal phra^o"."baa. bgtni.^lipprat^t; 

of. tlic y,- ami is 1 

I!;^^o ekidim^ too largc,'^ *^aml 
■' and Ijorci H.alsbury in tho 

''^Somo ug%)nts go .fax tiie 

^|',';;'^;'| tbeir iicts ^ad intoxtion.^ and tbe-ix:lai<;?»VYlefl^^ may. tru^Iy -j 


'ktontiom, and knovriedge al^'tlie' priucij^al^dt^^ 

' 'I■./.'■ authority..both in fact an4.^^ih-j^^L^'. '""- 


'W, - an _ .. ,.^ ....,. 

:,r. ;,jj of onijib^vraeid' that it would be tp ,, 

^'M,\ii6wledg6 or in tent iona are iho knowletlgo or mtenti^ns'of- ■'/ 
■ Y^hetlier hif^ acts are the acts of b.is principal d.epmda npbndlv^''V|i'ecSQh^^ 

V lie bas i^ceived . Where tlio employment of the agent is i^ph 

the parfcicula).' matter in qnoeticn ho really does r;^r^si^itho 
^oimnla tlml the kaowlfdge of the agfmt is his kiio\oe%fe I tliink. 

||;' ';' , it 'h- obvious ihat thati formula aia oiily be applied Vrheii tjke’ivqrdg 


If/’i '^'kiid “ principal ” are limited iu their application,’' 
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CoBStrCLCtive notice. —Cunstrnctive notice has been.’d&Sncd afa[,.eyid^Ti' 9 ^:M " 


" h the presaraptiou of which is so riolent, that the Court 
^^^1 ' being contradic'od.^ The docti’ine of eonsti-uctive notice dcpcudi? tqx)^-^^ COjiir 


sidoratioiis, tb*6t, that coitain things existing in the relatioTi or Iho (x>hduit 0$,:^ 


pu-idiios^ or in the mise between them, beget a pt‘o^uraption ^>o strong of acfcuifl'' ;^^?^ 
knowledge, that tbo law holds the - knowledge to exist, bocauso it ie 
iinprobablo it should not; and next, that policy and the safety of the publio. 

^ forlndsia I'crsnu to deny knowledge, w'hile ive is so dealing as to keej> himself 


. L'.^r 




i^orant, and yot all the while let his agt-mt knovr, and himself, per]).apa, piofit 


by t'hnt knowledge.’■ 


The prinelples ai>ou winch this doctrine rest are ^ also 


e>^ 


' Vunc V. h K., 8 Ch., 3 S;t. ( 399 ). Bntdimj v. Kk'Ao.v, L. E., 9 Oh., 189 , ( 19 (>j. 

^ Prtf’tdjnyf- V. ^tonteJuTTf!.^ L* 1*., 2 Q. b., 611. 

» L. E . 17 B I>., o5(^, (557j. 

• Bidd d^rn h dv d' Co, V, j'jrrors, R., 12 App. Cas., (538), 

' For tivre G. B., in Plumb v. Fliutty 2 .Anst,, 438. 'Vliitc ife Tud., L, C., 45, Z^-j AVi-fl 
V Lf- d'rie. 

** K^ynnih^if v. Orfi^K) 3 My. it: K., (710), per Lord Brotighaui. 
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roferred to in Bousot y, t^ax^dg^} Oonatmotivo notice/1bowevcr, of cotii’se mer^e '9 
in a«‘f»ttl notice, for there can only he constructive notice, whore actual notice ia 
not alleged^ 

Notice when effective as between principal and third parties.— The 
notice given to, or the inforination obtained by, the agent, must, however, in 
order to aft'cct the piiucipal Jiave bhen given to or obtained by him m the cmme 
of the httsiness tramacUH hy Mm for‘ for if it were not so, as sa^’n 

Lo,d. Ilardwicke in ^crrich v. Warrick,* “it .would make pai'chaECi'S and moi’t- 
ga,goes’ titles depend altogether on the memory of their connsellors and agents, 
and oblic-e them to apply to persons of less eminonco as coftnscl, as not being 
so likely to have notice of former transactions.” This rule is exemplified by 
the ca.se of Brosaer r. Norwood,^ which on account of it being taken as one; of, 
the two illnsti-ations to this section may be usefully sot out at length. There, 
two cargoes of timber were consigned by Dresser to one Holderuoss for sale 
on del credere commission, and who had accepted bills drawn upon him on ac¬ 
count; Holderuoss, being an importer of timber on his own account, was in tho 
habit of selling as factor for others, and had on two occasions sold timber for 
th® defendant Norwood. These sales were usually by public auction ; catalogues 
boin.g issued stating the doscriptjion and quantities of timber to be sold, but not 
whose timber it vva^i; having printed at, tho end of them “ J. IV. Holdomess, 
and Co., merchants, J. B. Ward, anctionefer,” Ward being a clerk of 
Holdomess and Co. The timber consigned by Djreslser to Holdomess was 
put up M one of these sales (a copy of tho catalogue containing it being 
sent to the plaintiff,)^ and bought in. Aftomards ono MairniaduKo Chaplin, 
who bad formerly been a clerk to: Holderuoss, but who was then in basines,s 
for himself as a broker, entered into a negotiation for the purchase of this 
timber by private contract, and bought it in the usual way, for cash, payablo 
m a month, less 2| per cent, discount, without dj.sclosing the name of his prin- 
cipals. Holtleraess, . knowing Chaplin not to bo a man of substance, declined 
to give him a delivery order; whereupon Chaplin offered him Messrs. Norwood's 
guarantee wliioh Holclernoss accepted. Upon receipt of this guarantee, Holdor- 
ness delivered the timber to vessels sent by the defendants, and sent Chaplin 
an invoice of the timber. Chaplin knew that the timber was the property of 
Dresser, he having applied to him to let him have tho sale of it, but tho 
defendants were not aware of this fact. Holdomess bocanie bankmpt and 


* L. R,. 2 Eq., 142. 

* Wilde V. Qibson, 1 H. L. Cas., (628). 

* fnd. Contr. Act, s 220. 

■S Atk., 294. See also Worsley 7 . Scarhorough, 3 Atk., 392 
504, (516). 

* 14 0. B. j;. S., m, i .82 L. J. C. P., 201. 
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Droaser gave notice to Norwood tliat the timber belonged to him and demanded 
the price. The defendants, however, insisted upon their right to set it off 
against the dishonouied acceptances of Holderness:—Ei’le J-, after finding 
that Holderness was aathorized to sell the timber, as factor, in hi^ own name, 
and as if the timber were hia own ■ pi-operty, said :#*■ The next step for the 
defendants^ to make out was that they bought the goods int ignorance of t he 
plaintiff’s interest in them. The ovidonce shews, I think, that the defendants 
did bond fids believe the goods to be the goods of Plolderpess, and not the pro¬ 
perty of the plaintiff. It appears that the defendants employed one Chaplin^ a 
broker, to buy the goods for them, and that Chaplin, at the timo ho bought 
them, had in his mind a knoAvledge of the fact that the goods were the property 
of the plaintiff, and not of Holderness. It stands as an nncontrovej-ted fact 
in the case, that tbe knowledge of Chaplin that the goods were the property 
of the plaintiff came to him before he was employed as the agent of the defendants 
ard entirely distinct frmn that employment, and wAito he was in the service of 
Holderness. Before he stood in any relation to the defendants, Chaplin, know¬ 
ing the timber to be the propeity of the plaiutiff, he having then, left the service 
of Holderness and commenced business as a broker on his own ficcount, applied 
to the plaintiff to he allowed to sell. No information as to the owerahip of tho 
goods ever came to Cha,plin in the course of the transaction between 
him and the defendant Holderness, though I will assume that Chaplin 
was perfectly aware /of the fact of the timber being tho pr(:>perty of 
the plaintiff, iriider these circumstances, I am of opinion that the rights of 
the defendants are not affected by anything which cam^c to the knowdedgo of 
Chaplin before he became the agent of the defendants. The geueral rule, 1 
apprehend is, that whatever an agent does wnthin the scope of his employ¬ 
ment, and whatever information comes to him in the course of his omplo 3 'rnont 
as agent, bind.s his principal. Where an. agent is employed to make a pur¬ 
chase, tho principal is affected by all the knowledge acquired by the agent 
which would hare affected the principal if he had conducted the traaisaction 
himself. Anything which comes to tho knowledge of tho agent in the course 
of the transaction binds his principal; but the principal is not hound by any 
knowledge previously possessed by the agent, and which may or may not he in 
bis memory at tho time he is acting for him. ...... The case of Fuller y. Benefit 

and the authorities referred to in 2 Tudor’s Leading Cases in Equity 4-9, 53, 
appear to me to lay down the doctrine to the effect that I have imperfectly 
stated it, vis., that the knowledge of the agent acquired in the courso of the 
parlicular transaction, and in reference to the transaction in which he is act¬ 
ing as agent, hinds the principal, but that the latter is not liound by anything 


2 Bare, 394. 
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LLVBH.ITY dfe l?ii»ClPAt ,l^..’hHtt#rARTrEH'.'/-V : 



idani any- fa^jt ieii'din^-1&"Bii;0w likd 


to rujaipt p^Lym^iit’o| tiie pdMcy of rpeiirEbicey Joa^.'Qlr iTut"d,pa^;.V 




I tliai'. "hn , ; waa . , M- ff^ct ^^tonding- &him 'i%^, ship'' ■ 


■ which mtbin 'kiia'yriadge of ' the: ■lif«fc''.hrok^: ■who;-failw 
nr ya^ - ;.; ■conto n tfing ■; that the ■ :kna4v] edge . isicqpm*ed hy him ' 


S^ienj V.. Imperial - — 

held tlrat the'i^fecommu-niuaiion of the. iDmrmatidTi '.ih)te^;Si^ 


fidicl net vitia^te tlie poJhy; The Court of Appeal,^ Lindley aucl Lopes t. 


Esher M* 11.5 tiissenfcing, i‘oversed the decision';6£ Day tL, and bald that, 
^vjL^l'ii^infifF .(^uld not recover upon the |»oliey underw^ii^ften hy '■ 


I'i ^ ,.,, .. . ^ ... 

p- 4j0ijppei.l Lonm,^ the dociSon. of the' /Bench'Div^feipn 

'Lord Halebury sahl r — What then is the position of the hrbkej* 
^'^v^tms (jase, who.^e knowledge, though not conimnui.eatcd, is held, to bo that of 


principal? He ceriaioly is not employed to acquire such knowledge, 
any iiismtjr suj^poso th'<t be has 1vao;vle4%o in the oi*dtnRiy catirse of 

■vP ,.T.:-.-v ... _ LiiV '' IF: 


merit liko the captain of a diip,. or the f)wu(ir himsoH,. as to the condition - 0^5 
' history of the ship. Im this particuLa* case, the kridwledge w as itequirod, riot 
becauKc he 'w’as the agent ol tlio assured, ]>ut, from fAo„acGidont that 
general agent for a-notli<u* person. The reason ^v’hy, if he l^d effected the in- . 
suranoe, his k iiowledg©, unless he cornTnaintn^^^ it, 'would have been- fetal;^ 
the policy, is l>ecanse his agency was to t ffeef tvn hiSLa^aAcc,Jmd the anthority^^^ 

inako the coutract drew with it ad the necessary powefi'S and res- 

L which areinvolvofl in Fimh an emgloyrrient; hut ho had lio general 

had BO other' authority than tho authority to make the pai^ticulai contraat, ?nidsky>f 
Ills aiiihority ended before the contract sued on w'as m.irle. When it was 'm^e ' 
no relation between him and the shipownoi* oxmtod ^rhic^ made or cnintiim^ 
him aai agent f<u* vhose kiiowledgr:) his foonucr principal was respcmstbl^. Th^rb .h.> v 
was no TDiiL ‘rial fact known to Juiy agent which was not disclosed at tho poin^;- 4 ^' 
of time at which tiie contract was ijuade; there was no oiio possessed of ktiow^^r 



lodge whose duty it was to comriiameaLe £ia(*h h nowledge.” Lord Watson Said : : 

*‘Iii this case it sought to ^'xteiid the imputed knov.l, tige of the. ins tired to all 
facts ^riv^ch daring trie pGriod of hi> employment bocaTne known to any agei^^| 
other than the agent effeetlng the policy in qm'ation, who was employed at any 


iv. 


‘ X T. n., 12 , 

* I M. & S., $4 

» L. K., 2 Q. B., 511. 

♦ L n., IQ. B, D.,507. 

“ Blrrkhum, Low f Co. v, L. R., 17 Q. B. D., r>53. 

• Law ^ Co, V. Vitforv, L. it., 12 App , Oa»., 531. 
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agen t is to bo ix) ..■■■' 

icaiiso aBButx^d in bouTEd, aJs'the principal is'..;,: ^"■: 

all iiiatni'iarfacts witbin hiis' '.';VVi^ 
;of;,'^ti^b30 ’ facts is a breacli' <>£ duty on Ins part.-to- ''• V ^ 
^'4A* Iptifcl; :-^nnciroa-I .placed ,: him. in;:;,c.omT{.icnTcatTOU ; 

m ■■■i&.ii,:,op.iiiio% ‘-b© extcasiuri ■ o£' 

istcactive native; ■; fj^y- - hold tbat -''ififei’s'ans w.lto are''tbcns.clv.c-^ 
|^ht'-.,v»f axiy, epne^ jinisrc^re;’=5'‘titatj'»n, and ^Tbo.'.Ki'tv,^- ■■■■■,;"^ 

.or .ciosed dbnir..eari,\ii) any.meaira of infonait-.. 

;tho . knowdedg^; of "matters .yiiicli ; other 
not' legally botod to coinmimb^j^ to them.’* The.;;ca^"’,,f;^.^ 
, however, ■'be^ compand ' witU tli© oi . Blackburn v. 

in. ■ plaii-jtiff$'■ hraploye.d a ■ lit’m ' of ' insiiraiace^. •brokers to ■*^ '■ 't ^ 

''"• overdue: aud.tbe hrokei^s.rficeived mformation-.toodibgyt^ 

r^how tb'e^iipk was the fact,'"was lost ;■ with bat coaminEictotmgthbi 

iufoimafcioT^jjl^.-tho plaintdts, telegrafbed in tbe plaintiffB’:. naxue to-''their^^ 
own fiondun agents^ stating' the mte o^ insm^ance praemmm. which the plahitifcy/.il o 


were prepared to pay. The reply to tbk"; telegram was sent , dxw;t td 
pbuiitifc, and cf)minuiiioatjons ^nl>sct|oeiitly followed betwe^ the plamtife iSt^d ^ 
the Ti«iiKloi2 agents and the liondon agents: thi-oagh a firm of Loudon iX^o ; 

’. ' '-J'l *"1 '}■■ ■ -J t 

___ _ . JE _ 1.3 _ __Tr___. .. .. i t ‘ -.xk 


sm^ame brokers, effected a policy of re-iusaraxic/x at a bibber riite of praoiJ^irai^':|Xv^^^ 
which pofiny was 11 inlevwritten by the dclbndant; thQ GouH on 
held that the policy \ 7 nH void on the ground of concoalmont of mateiial 
by the agOBts.'of the arsf-uiiiKl: confiidoring that the case way diefriix,gniBhahp^^^ 
^lomtimftoi Bl^Mmni.LoioaudCovi^^^^^^^^ as the .opiuioa .exppyy^ik ^ 

ill th:d casn, thfiiXX#as not ibity t>f the acrento to cominilmcato .to 
principahf ,'^H^i^drmaMon wldab tbev bad received, must be taken, as applyim 
to the of the case thou ln?-forc the House of bords, vVliich 

that, before the negotiaHon for the policy sued upon ho^d cotntuencedy all 
nection ot the pTamtii? with his foniucr brokers bad oeailed, and not a.s 
ta fli€ayc> Ae laot -- of wiiich show chat so far .from '.the ■co.tmection :;''-'|B 

the juTixieipals and their agertts ceasing, the brolier s use the nawm of the priur,. 
cdf^le to Continue Bc^gotiaiions, and th^' pt iurtpab adopt the act and thefucelve^^\\^^ 
^■jcdhtinue and carry out what t-heii- bi*okor Imd coin nn arced. ■ 


13 Ku;^L, 494 

L. K, 21 Q. B- D., > 14 . 

L. ic.> 12 Ap|i. (Jas., 531, 
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ral^:i!ifj to pHin^piii'^ liabiiHj'—Dofinitioil of ' 
in ■ of, ,1fche agent's cjaplorment*—Principal- 

wor^'-dodo by tho agent—Princip^^B liabiVtitx for 
oontracipr^B Borvants wfiers employer fteleots bis own 


r'-'V',; /'^ i;', ■' >’ploy^r , to; see; work prQj>edy (;&'tried oTit--Oround for tlie i^lo 

of'dwinorfl of .cw^.rriage,a7^ to biro whn select'tiaj'XcMknf^^ 
the'cpacHniati^LiabfKt^;;vbi^ Sfcatti-te of jiTopiaetcmfl.-of:-csb'an^^fc 


M 

negligeatKi of ^ of ■Tna^er for mjTitry 

®-Sj^'L ■ i GommofL '0SE^l6iinentr^Pn^ tto osce^oaf^rj^cuik^^^ 

fv: 'V;r '(^onivnon^ bmployme'nt^LiabilH;?;',’of 0orpanvfciom:1l^. 


of managing own*j.rs for nogligeiiOB of captain — 

^■^^A^;-.'{!i;'r';.- ^;foi* pilot's nogUgenco—Liability ■ for ag6nt*B- iVilful. and m»lioiou?^^ ^ ’ 


dpnl for directtonS-give 


' )Vt- >i ■ p\'rTo?fB of agent's anibority' 


^'>i;' 


:ivon . to Sheriff, to seise ' goods of.-, 

>rity—Liability.., of comxnon : c^rie^4^t£alifica^c^.y^ 


m . 


dj^rs .liubility ' for negTigenu© - ,ol' jp||W^en'';iI6ctri9^^ 

■]^^iigGnce and vnl&niU ^on fit injuHcu'^^-Aol^i'ili^ fiod —F^tt*.-mayor— 

■dental injury—Liability*6f^Secretary;pl,;'^^ 'for negligenCB'of v agent. ' '' f^. -': 


Liability of principal- fcn^ wrottgM acts and negligence of ag»n±. 
®|ifieral rule as to principal's^ liability.—'fM i^incipaUs' i^e^(>nsi,^:tCT : 
^kb 4 rti€B for the wnroEgful or nogHg-ent acts of his ag^^fc : 

'.inthc-coiirBo ofhis orDploynieni; bi\t.-not for '. 
out of tV-.o 'icope of his. autlj.ority or iiK50i.\sistfjnt>i^Ii'thQ; C^^ ■... 

-.Ji'liore.can be .bo questiou iva tp;his-Uabiltty whei^. L€.lxas;e^^^ 'r 

^ wrong to , bb done, toT almrfiy^citper ^^c.-i.^^ 

directions which could 1^ oieeuiod only by its commission,* or wiere lte 
ratitied the act/^ Bat the cjixestion of bis liabiHty i6;.not to be 
whetliei* or no the agent hud authority to do tho act, hut whether when ^ 
actr .i^, he was acting ijr tho scope of bis eraploynient, iti the 
■principal, 'r" V.'!’ 

Negligence.—Legal negjigence implies a neglect of duty to do oi'iA forbear 


^ Coleman V. Jlfchfls, 16 C. B.j' lOL SYuens V. TfGnc^tcam, L. E , ? Q. Bcoti 

V. Shoph^ rdy 2 Wm. Bl, 892 

* Smith*e Merc. Late. LI4. Gregory ^ 1^* A C., 691. 

• Rani Shama&^tndin i DeM v. DtMee Jtfa^idoZ, 2 B. L* H., (0. C. J»), 227. Ahdoola 

Shaik Ally v. Stephent^y 2 Ind. Jnr., O. B-, 17, a caao of public officer as prlncijiaL 


■:%r 




LFABILrrr or TO THOU) 

an act/. ‘‘It is the otntssion to do something which a reasonable 
man, gnided upon those considorptions \vbM^ ordinarily regulato tlio conduct of 
human affairs would do, or doing something which a prudent and reasonable 
man would not do/'V The usual: quostion put in determixiing whether there is 
evidence of negligence is therefore the question whether a duty exists to do 
that which was left undone, or not to do’ what was done ; if that question can 
be ausw'erod in the afiirprative, then thcro is negligence. The test by w hich 
the acts or omissions are to b6 adjudged is found in the question whother or ho 
the acts or otnissiond'would have, been committed by a prudent man w^ben placed 
in the position of the man who is alleged to have ^caused neglect, or in othci* 
words on the question, what wwild a prudent matV have done under the eir^ 
cumstanccs of the particulai* case then befoi*e tJie Court ? 

To make the principal liable, the act mu$t be one done within the 
scope of the agent's employment.— ^In the generality of cases founded ou 
negligvmce, it will bo found that the agent or servant has committed the act in 
violation of his duty to his employer ; and this, as has been mentioned above, 
excludes the act from falling ■within the-authority of the agent, and Shows that 
the question of authority or no authority is not the test of the principal’s liability. 
The 'act must be done in the performance of the business of the pidncipali and 
within, thorefoic, the scope of his* employment. If the act is committed outside 
the scope of the erriplyinent or is one inconsistent with the course of his employ¬ 
ment, the principal "svill not be liable.^ What is, or, is not outside the scope of 
liis employment, is, of course a question of fapt. •if ’’th 0 agent goes beyond 
the course of his employment, for his 6wti purpt/ses, to do some act on his o\vir 
account, unconnected with the piincipaTs business, the principal will not bo 
liable ; bat neverthelass it is not every deviation from the course of the agent’s 
employment, which will i^eliove the principal from responsibility; but thei’o 
must be a total departure from the coui’se of the principal’s business, and not 
merely a deviation taken on the servant’s own account.^ 

The principal must have complete control over the work done by his 

agent.-^’lTie principal or master must, to be liable for the agent’s or servant’s 
negligence, have complete control over the work done by his agent or sorvarit, 
he must retain in liimself the power of controlling the work the relationship 


* Blyth V. Birmimjham Wate7'worhs Co., 11 Bast., 784. 

* Mitchell V. Orarn'etler, 13 0. U , 237. Storey v. AMoriy L. R., 4 Q, B., 470. Coleman 

V. 16 C. B., 104. Joelv. Morrikony 6 C. & p., 501, Middleton y. FotoleVy I 

Salk., 282. Rryner v. MUchelly L. R., 2 C. P. D., 357. 

^ ivaynar V. il/i#c!7teU, h, R., 2 0. P. D., 357. Whatman y. Pearsm, L. R., 3 0. P., 422, 
Pollock on. Torts, p. 74. 

^ Jone-'- V. Oo-rpe^ration of Ziverpooty L. R,, 14 Q. B, D., 890. See Bombay Trading Company 
V. Khaimj Tejpally I. L, R., 7 Bom., 119. Powles v, 25 h J. Q. B., 33i. 

Fou'l&ry. Lockey h R., 7 0. B. 272. Vefiables v. Smithy h. R,, 2 Q B. D, 279. 
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0 #i' an d ho thc',':liiSsidiJ§^l^ 

>in0'^p:poiM:ocl l?y ^ie- 6wnor>. axi'a'^ 
siiiieftt..of...ihd' shipr- and. if -'.ati^;' 

aa^e.'as if it happe^^d\,t 3 EjfQuglii tli.Q|S 
gwjrf^r bimself^.....;/?iiie/fe^ not ^)fie: Ga£ie 

itnuuxLiwfce servsbiits 

ployirtciif of Uis own^ m whioli .lie furtrfelicd »©ii, rind let oiit 
suciiL' pursoD:^ !ii5 cb.ose to eniploj- him.” . Mii:^ Loidtinip them refcr^^.ll's^ 
darfurri^t^^ Bu^ah \% StHnmein,^ Sly v. garid; "'SuppN^iir^'. i^' ‘ 

be i'islitlv duidfkid, there in this mateial distinotieai'^ 

Wiis dwe B^nn or near, and in ix'speut of, the j>rapt3rt^'^;,^^,{tho.^, 
v’'hiolL''thBy wfiim iti^possc'^j^ion at the time. And the rai^Mi^w.jjttLyQr feb 
all cases^^'^^^^a man is in pussesaion o£ fixed propei^'y;|^^^i:^,■take 
Ida ja^.perty ■■. ds ^ nBed aiid'-marui^ed that o^-er ^^^bjfi^ig’Arendt iUjnrj^d, 
that, wiiethcr Ids pxx>pe*’ty be inaTiaged by lii.s o'wu ujiiatMiTate i 

contmetors oi* their servants^ The iiijaiies done upon h'Oid urvb'iililing”* in ■ 
tlie natm^ d! nuisances, for wliidi the occapier ought to be clihfg'e.^Ue-.^ 'I'iP 
o(TrisR>ii«d by any acts of persons whom lie biirigi^ iipon the p^^’misc i■^mH 


Lordship then hehi tJiat the coaohman was tho .servant of the johma^;^(Ty: 

ihat therefore the. defendant, was not iiafdo.^ ^ ,; .,.1 


Di^lity wlierc tfee hirer of carriage ^lects^the aflachman S 

the UireViOf tJie eandagt^ from a fob ninster, dzives bimsedf, or appornt^^j^the 
man and*prOvidos h€®^eB, ■ th.e job master cannot be raido re9|),an's^'^lB'.:;ior 
■Tiegligem;e.;.'of. ^he ccijuj'h-maii" ■ But .on the other hand, as 'bcifore 

fitted, if ihe inrer^m^ way by talcing tho actnhl tnhjo^ 

the Uu*^^! horses, or dmects, the liiixid co^hnian to act in a-'partitb&lar way/£f 
vwicident happ.ens, he will. b(i liable.® 

l^ab;Ui^ Statute of proprietor of cab and horse third pw- 
SOBS for hii^gjigeiice of cab driver.—Undei* the provi3i0n|-^i^ 

Carriage Acts, (1 & 2 Wm. JT. c. ^ 2 ; 6 A 7 Vic^ .o. 86 ) a'fester of a. ca-b ; ;.r 

hiring a cab or horse at so-Tuuch per dayJccephig for himself any 

and above the Slim paid to the proprietcr, is comsidered as a seryaht w a 

of the proprietca? '^rith authority to enter into contracts fori'iljEe eih'j^’UjymWl^ 


^ GT. Rh, 411. 

■ 5.]^p,^ G. .■ ■■■ 

^ theca^os of Smitk v . Uit^rerrcd, 2 M. It.. :i. Bunuu^ul tt. Wrirji^t, 

Dbc^j* V.' DrAnih.:.^ hsp- Qu'jy'niff r v. Bii.rucft, G & W uOZ- 

* Croft V. Aliaf^iy 4 ]>, <Sb Aid., ri>0. ■. '■ 

• QiiariTi^n v, BarackG Al» A W., (4^)11;, po’’ rarke 13, 

All:,.- A . ^ ’ 
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F;::A.iid t^it' ;a m 
nt»t"'api«5&T' ■ to bavp-14 vibiW. tbfe i 
r atiid tbe ftHTer; . ia .cSwp ^.'.ia 

ty.. ■lyt.wcEn ^e,.caV^tor^?;!!er ■■<%T®4 ;v 

j^priotor'w^'d.be Ji^l^ to ttie driver; 
by.'Bytes aD.d"'‘'fe“6vcs JJ-., WHlee 

S ’ of master-arid .aervant, anii'^-Ma^ 

.H p<irs^ri»I iog'ligenco (.r misGorainet p:i Ir' ' ' ''' ■■ ' '“-' 

' ' ^vhere tlii®: drivci- ■ hii-es oi _ 

IE, fclie cab proprii twlbas been holdaiofc to ife ImJ^e td ra 
the .negligence of tlio driver:* 
in iwytto ifi ^ylnymfiTi f. —Where two or 

p^'h'b-d’l^l hot, be .lufbb i'or.ti’.e »egli^C(? of ene'bf ■tliem;;;'''c'!^|i^^'.^iP'jf;f ;■.■ ;?• 
■ri!^'p;maT be ^ated more broadly, as 

injury reeeived^iedm any ordiiia^|r^k'of,,,i^;'^t|^c^ 
^|#r|o^ifc^ib'|eEyice,’iact^ orblefaalts of;; any Qi^\ pei-son 

^^P;^t^ie,sOrviee,^';bat';:^e,:eanplpyjttpat ^neod not^'-n^.^nriri^l^': '■ 

P®|:|(rf'!yrbr|i.®.:atid ii',mafcM rio.;d®«h5^p^ U^th©::One ^ujjitda a.£catrta'an;^^',.t^''otK.ifej: 
7^;:,;'-^’''^"; .ibierh' lahpiuier ; th«.atondTjig^r;p(^ti^;bf-tUe bei^ "■ ba^tcj fai ,;^ . ■ 

S|?0.a,''meto'Tolantectt* iB.;in'.the^: 1 ■aervant.^ ;"’ The- Jii&crple- -whieh,' 

l^'i!^': ' ejc^pts'a master frpia^Jxabiiiiy .tb baa «av(rant:tor-i‘njiiry capsod by tbCjaegHgieJice „;^ 

.ijv'.in' ■ •■ ■ ■ '. ■ '''■■ ■■ '‘It ' ■.•■■"■..■■' '■ i'- -J !: i - J > ■■ ■:"'i ■ . y ■ - ' ^ -■ 

iellqw sei^ynut, la tjiatagsiimed-ti^ oi^w$^T 

the srriiijo git tiino o| entermg icLto, tlio contractr® XKis is 
- ■fllW^Tvil.'by tb« .case of' Morga7i v. Nm^^h Itailwayj Gom^anj/,^^ wiitr'e the.;" 


‘ eTirploj^coit ol tJfe Bailway Camdo dai |>enter s 

'byi^tlieiD oxi tbe^li|ie'-of-railway, tke pt^Oni^ wliq ca^usod tlie witnig 


w 


.r.-: 


'A' 


JPc^les t* ^Mider, ^ Tft t, 20|, in Fcn<il».Zd« v. SmdUif t*;.-®.., 2.^, ■. 

* L. E., 1 0. 'P.j 21^1, . Flep ato Vumer 

C;w;-Ze^T. ■.£:•'^ * ^ Qv 
B. J.49/^ 34 Lv.1^. X, . 

’ Fdtiku^i E.j 2 (J. B., o3. .,Oq^ ?-•. R-> 

Q.B., 62. 7.: ' -'V y ; 4; 

® Fitter V. FaifiR-ri/iri 3i L. J. Q. 0;, 30. Degt; r. Midia^' ki^^ Og,, I-H; 4? 7i?3. Holmes 

V. North'I^iistcrn Co.y h. R., 4 Es., 254, klchcdson y/ huncajltiTe an^ Ifork^hirg 

Bp, Cri., :V! L. 3. bli., 84. 

> Loi^ell \ . Eoudl, L. K, 1 G. B. D., 101. 

5 B. i Bm ISO. 





were "porkTS in the ein]>loy]neut of. the same Company, eiiL'a^erl in slufting a;.' 
locomotive engine by me^us of a tariitable, and they allowed the engine to pi o- 
jeot so,'£ mv: beyond the end of it >da'uck against and displaced 

; a ladder winch was one of the supports of the scaffold on Aviach the plaintiff 
was standings and he fell {Tom. it to the gipniid and received s(, were d 
Tlie plaintiff and the poi'turs were c^ngaged in a (Kmimon employment and doing 
work for a common object; lino for toffim Erie C. J., said:--^ 

‘‘ The principle of the cases which have* established that the master is not li a bio 
to iiis servant for damage caused by a fcllow woikman m 
Blackburn J., in the coumv of his jadgraent, in the Court b(ffowt ^ T her ^ oi'C 
marly cases Avhere the immcdiaio object on whicJi the bhe 8^i'vant<ia employed 
is yerj on which the othtm is era ployed, and yet the risk of 

injuiy fiom the negligence of the one is so mrmh a natural and accessary con^ 
scqhenco of the eniployment wliicb the other accepts, that it must be includetli 
in tiuirisks which are to be considered in liis wagt^s.’ , I think that, whenever tho 
emplo 3 -ment is sueh as neO^ bring the porson accepting it into contact 

with the traffic is one of the risks nocossa-rily oaul naturally incident to such an,, 
emidoyment;, and Avithin the 

Whether a common master is essential in cases of common employ- 

, men t.—ill all cases in wbidu the question of common employment arises, it is said 4' 




be esEimrial that there should bo a common master; and, thereforo, where ono ' 
' ;o{ the servants is andor the control of a contractor aiul ^nothor under the (^ou- • 
tractor’-b emph^ question does not Thus “whero the White Moss , 

i;; :Colliery Conipnny having begun to sink a shaft in their colliery, and ho.ring 
.. ffx.^d tin eoghie iiear the motUh of the shaft, agreed Avitli a Qvmtractor to via 
the sinking and excavating at a certain price per yard ; the contractor being ’ 
bound to liud all labour, and the Company to provide 4nd xdaCo at the dispobal 
of'the contractor the necessary engine power, ropes, &c. with an engineer 
to work the engine who was employed and paid by the Company; Im the 
engine and the ongineei' wei’o to bo under the controi of the cynb actor. Tho 
plaintiff, Avho vras one of tho mod cinployed and paid by tlieContractor, was ^ 
I injimed whilst'Avorklng^ a bottom of the shaft; through the negligeuce of 



to* 










the etigi never; held, in an fi(‘.tion bronglit by the plaintiff against the Company, 




7W: 


that though the enguteer .retnam^ the gcpei^al k^rvai^^ the Oom^Auny, yet 
being under the orders and control of the et.dtraotor at the timo of tlio aceidont,, 
be Avas acdug as the servant of the contractor, anct not of the Comprmy, who 
W'cre therefore not liable for his negligence.^ So wh.ero tho plaintiff ivas a 
porter in the employment of the London and f'iortliCVestorn Uail way Ov>m* 


.. 


»^'See ntso Warburtm y. a:W.:li-ni C,>., L. R., 2 Ex , 30, v Ke-lly C. ». 

* Rok) w V. R7i»te Jfoss Coitiery E. R.) 3 0. R.) 20S. _ , i ^ 
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fell within tlie principle of Wiggetty. and theit\ Lorddiips held tliat at 

there wa^ a ,cornmoa empioyineut, and a common vnaster the defendants were 
not liable. Lord Jrr^^tice Fr^s how eyeiv was o opinion, consldvriiig' 

that the defendants w’ore not Bnb-contracdors to Higgs and Hill, but were in- 
de[)endent contractors for of the w'ork, and was lurtl-ier of opinion 

'■•that even supposing they were sab-contractors, the question aro.so, whether 
‘ Higgs and Hill wxme responsible^ for any control over the-work and the work- 
mun ; there being iio evidn^te^^ such was the case, he was of opinion that ‘ ^ 

the defendants 'were alone responsibU.^ for their pai’t of tlie Avork.. He further 
‘ added that the authorities^ wore not easily reconcilable, but considered that they 
established the princ/iple th^^ the control of the principal omployer over the 
'work and the men was the test to apply In wsceHoining wliether thn master was 
liable 6t^note opinion that there was a eommou oTViploynieni but 

no coinmon niastor, and that whether the dofendauts were sub-con tractors or 
independent contractors, there was no ground for the OKeniption of his master. 

The appeal was therefore (Jisniissed. This case appears to bo the first case in' 
vrhlch the doctrine of comnioiv employinent lias been applied to a sub-contractor, 
in ail other j‘eporfcod cases the defendant ha ving been the principal contractor. 

Breach of Statutory duty by Corporation.—Vfhonever an Act imooses 
K^npon any public body the duty of maiiuamiug or repairing a. highway, or any 
'^''" public work, and special damage is sustiained by a particular individual from the'- 
iieglecfc of the public duty, an action, for damages is ipaintainablo against such 
public body,^ unless there are pr(>yi,^ioTis in the Act creating suGh' public body' 
limiting their liability^ or the duty of repaiidng is tuit ahsobite.^ The nile 
' being that in the absence of something to show a controry hiteiition, the legisla- 
I : ture intends that tlie body, the creature of the Act,'sha,11 have the same duties, 

^ and that its funds shall be rendered subject to the same liabilities, as the 
general law would impose on a piivate person doing the same thing.s.^ This 
j-ule has been applied by the Court of Appead in the case oi the Garporation of tfie 
T<mn of Calcidia A nderson J. - P - 

Liability of managing owner for captain’s negligence,— A managing 
v , owner is liable to third parties for the xiegligence of the captein'who iS tr^d- 


i: 
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* Wijgett y, L. K , 11 S82, as explained by Ai7*ah(m v> ^ej/nohU^ 5 H. jS"., 143, 
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JRourM y. W^hito Moss Oolliory Co; L»PRt, 2 0. P. D., 205. v. N, i/, JRy. 
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k. tl., 3 Ex. D,, 341;. 

• Oibhs V. Trustees of Liverpool DockSy B.j 1 xtpp, Cas., 93. 

*■ Tcung v. DaviSy 31 L. J. Ex,, 250. . , 

• Wilson V. Mayor of HaUfaxy L. B.., 3 Ex., 114. 

• Gibbs V. Trustees of Liverpool Docirs, L, JR., 1 App. Cas.; 110, per Blaokbutn J. Addi¬ 

son on Torts, 740. 
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lone 


.Ihe acft' is itone -by t^^'bgt-n'i 

■ be ■ liabledone outside ■ ■ t/li*5vV-i^^5^i'S| 
iC^pS'Avill.'iiot be Tiable.s .., ■ ■ ■"'■■■■'^ 

|^I^bxHty of pm for directioa given 
CDodte of the'wrong person;—Tko prituipi^’if 

cm a writ . mud© by bis 
6y tbo gcot 
■ Morris 


for Wespa^s and wro^gf-uf ^sei^rar^. ' wafl admit led at, tho^ ..tridl 
■ daiiV^/.Cpimsed that'if i-atifioatiun by tlie defebdaiitof'^ie, 

posailplc^yi'-14 cirmansv-anccs existed which tonotinl^^; 
ratiiicatiohf bu;. he contr^ndod ttmt there ooiijbi 1.^5 no riri ibcation a$' ^ 
was'riot .ibe .defendaiit's agents Hk^j-ihcn d'., on i\.f' antin' 

Wopler^ gave judgment for the (lofendaui:. L^n rl ISHhar <Vr, R,, </ii a p i>eal,| 

‘‘ TJie question for the Oourt whether iho eMdoi^earMh on the \vn:i| 
<lire<^on to the ^sheriff or not . Wo have in this case bOFaethini,^ 
ontheyrrit by the defend^^^ solicfe>r, by -whose action in imtking suoh 
'dor^emont the defendant bDund; . and even; if it was noi incord to 
.directiDh tt> seizo the gc^ds seized, yet I^thmk if it was in eirch a form as lo 
mislead the; sherifiE into thinking that it was, the result would be the same; ter 


^ Af»^?tatnn ad Tv v. P. and 0. Bteaiif^ ion Co., 6 Bom. Tl. 0-, ■'8. 

^ Stnirh y. TJ, It., 10 <J. U., 12a. 

* Alvt^v-i 4 TJ. &. Aid., 500. GobirLd v. VAit rov D. A., 

(345^),^ EcogSA.!, SCO. 

^ £fu»»Ci/ y. Fieldf 2 G. M. <fe B., 4831 , 

* Bo-a' ;h£'r f. A^ottisttww, 1 Tatiafc., 5 » 38 . . .. ,. 

« L. B., 22 Q. B. D., (il4. ’ 
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.Liability phuncital to thib-d PAimfi^. | j, 



ii 


bt^special and lbe exigency of the paidiculaa^ oii 

vvliicii it is exercised. And in the former case it will be enough to show conb' 
r luonly that the ag'enfe was acting in what ho did on behalf of the principal j but 
in tliu latter case evidouce should be given of a state of fact^ which shews that 
such exigency is present, ov from which it might reasenably be supposed to be 
/present.^ In a case in which it was sought to niake a Railway Companj liable 
in damages for an allogod defamation of a passenger by ono of the Comjiany vS 
guards, tlio Court held that the alleged dc; amatory statement was a stateiiieut 
Hieroly amounting to a niore expression of suspicion tliat the passenger had 
travelled without a tickoty and that it was doubtful whether a suit would He ^ 
ail even against the guard, but that it would gertainly not lie against the Com- i 
paiiy/ Wilkins tb, as to this said Undoubtedly the Railway Company is 
responsible for the manner in which their .servants do any act. which is w ’thm the , 
•scope of theii* authority, and is answerable for any tortious acts of their servauis, 
prrvided that such act is not flone IromAny caprice of the servant, but in the 
coujjse of his employment. But it would be straining this priiiciplc of law to 
V an uup/ecedonted extent to hold that, because the guai'd. of a train in the 
execution of his duty expressed a suspicion not altogether unfounded, that 
pat'senger was travelling* with a wrong ticket, the Ooinpaiiy wn# Imblo in | 
damages to that.passenger for slander/^ ' , 

Liability of common carrier* ~^*Tlic Comiuon law of England , regulating 
the responsibility of Common Carriers is in foiTo imAWB coiintry^ and is not 
\ affected by the proyisiouvs of the Contract Act. He is therefore liable for all 
c, losses of goods, cntimsted to him for emuiage, except tliose oecasionod by 
V'" act of Clod or the Queen’s euemies.^ The lavr implies that he contracts id 
ensure the safe delivoiy of goods entrusted to him. He may. however, in this 
c:oiinti*y limit his liability by conforming to the provision of section 10 of the 
- RaiJwfly .Act of 1879, or to the provision of s. 6 of the Carriers Act of 1805/ 

The Bombay High Court in Kuverji TnUida^ y^ G, /, P. Uaihvaif Ci/ni;pauy^^ have 
held that the Common law rule whereby cominou carriers arc held liaole as 
insurers of goods against all risk except the act of God or the King’s eaomies 
is uiot novy in force in India ; but this decisiou has been dissented from by a .full 
Bench of the 'Calcutta High Couit in the case above cited,^ The caiTier does 
not insurb against the irresistible act of nature, nor against defects in the thing 
‘ carried itself; and if ho can show tliat eithci the act of nature or the defect of 
the thing itself, or-l^oth taken together, formed the solo, direct and irresistible 
cause of the loss lie is discharged, In order to show that the ca ise of the loss 
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‘ Bank of New ao'M Walet y. Oweeton, L. ll, 4 App. Cas.: 270, (288). ^ 

^ SoiMi India/!- Ry. Co. v. Ramk/'ishnu, I. L. B., 13 34'. - 

* Mothoora Kant Shaw y. hidia Ge/ie/al Steam Naciyaiim Go., I. L. B., 10 Calc., lUO, 

^ L. K., 3 Born., IW. :v; 
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;:eoi_ _ 

^ ^ ^ i^ut j-.:|^ he 

Ly/sheh ■'negij^eii^l^ 

^.^Tr^ideU ::jifep;:i 
^■^;a(riiii-:;^,,f^ij^ if. 

^. ..- ., - - m'titsi n 

to i.mis of vvitk return i^ '-contri- 

^ iy no\£^lfi^Dncf, Htt; WakxiUu %\ I^irndon and lis'. fK, jfi^. ^ ■ ^,, 

, ■ iJ^istiEction b^ of contributory jiegligetice laid vtriaati^^ 

\^-.iS^^.fit iiVjllriab-^C’*iii^Wu;^ ari^tofj \\!xb been a bro^^ t'.-! 

'^■''cvf^viutx' OTi the dw^anjtiafit^K p&t, not where e?fc4iypotli©si (iteix^' ban ^ 

, Jt Treats n|>on flio v’.^vr that thongh tlie dotendain) Isaf; in fueV btiea , i;, 

tutitutiif kaa by bia own oareiej^HiiUibS .sev---.r44 the easiei- f‘fmni.if»ti 
■ defendaTd's ^jegligen^^ arul l-hn aefudciit wh.ir-h baa acciUTcd 
■foudaiifc’s lUTgligCJis^io 'iiig! ■ is not the true pioxnn.ate causo-dftd^ pS-' 

. was fotithfe reason th-i(. □ jrtler ibv <>U* Kirgiisli b»t'm of p.hai(Hiig4;;th<5 
.■trfeu|^ry'.iifgiig^nciew raisexi, ‘in rv-:*Lix>ns based on jien'T-ig\M::.Po^ 
;''*-tlLot;|^TSt5a!r^-Ifc:;^^^ W'Mvi w that iii an 

iiegUgotico. the p'fn.in^TfFvit k^uivie 
carTr l^iC the doctiane oi|ig 
rfiU'tgide negjignnije^ ■ai\tl 

Hiij^^ied'l^ it. ’ In iiiiiividTial i.nHt^c€^ Iluj tsso ideas f^jmetiiiics fr-,‘eni.to csoVer';] 

'', ;/ ’ Sfl© ielso Jfpftflsfttcar Da,’ v. Cariar, |. h. R, it) G«lc., 210, raid ffaiHiiMtcsf, Fi*r«»» *. 

J..-; I. 1. E., 13 Bom,, 6?i. ^'.. V. ^Sv, ' ■.. .' 

*-f-,'»., lC. P.'D., 436. 

if- iJy. Oo., L. It., 1 .lyp. (G^,, %bi- 
*'£vB., 12 'iy. D., 70. 

‘ L. IL,;? G. P., 368. ' 

;. *8 0. a, m, ' : 

’ L. R., 9 t. P>, J26. 

’-L. E.„ 1! P. It., ;>L ; ; 

’'5 0. B. N. 8., 673, and the estsosi dollectml i-i KvJin’ti on Vi'. vV. * . .. p. 570. 

. *® L, Jh, 12 App. Caa., 41, L i 
” nQ. 122 
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/ it, as bj ptiftitig to sea in a ragmg storm, tlie loss cannot be said to bo due to the 
\ act of G od aiono, and the earner cannot have the henofit of the ^^xception.’^ As to 
.damage done by natural forces/’ Bailtffii of Bomney Mm*sh y^, Xriwitiy 
^ But an ^ct of God does not necessariiy exempt from every kind of 
liability.*^ This exemption tiiider the boading act of (31 od is hot always ppli- 
cable, as for instaiio©, where a person entei’‘s into a contract to be liable for 
damagos iindor particular' circiiTtiBtanoes, o.r an Act of Parliam.ent im poses a 
liability for damages oooj^ioneciby'paiticular circiimstan^ in .moh cases it is 


no defence,* 


11^;. 




P;:ry, 




Accideiltal injlU*y.*-^ilcoidental injury, (m inevitable accident, also foli a 
under the head of yt^i v/ia/d 7 ‘, and virill exempt from liability whor^ a person is 
doing a lawful act and iimnteationally caxises damage,^ 

Liability of Secretary of State for negligence and other torts of pub* 

lie servant.—Tbo Secretary of State for India in Council |fe for damage 

octuiBiom^d by the negligence servants in the service of Qoverpment, if the 
^Ojt^gligence is saeli as would render an ordinary employer liable.* TbuK i.u the case 
of the (Mid 0. Company y. SecreMry of Stcif-ey^ before refei^ed to, wh.icli was a 
suit foYonght by the''plaintiffs for damage done to one of their her sea throifgh 
the negligence of some men employed at one of the Governmont dockyards, 
which dockyard was carried on by the Governmont in the same way, and fob 
" the same purposes, as any private hrm or Corapeny might have carried on a 
: Hiiirubr buBiness, Sir Bahrr^s Pea-oock decided that the Goverament of India 
., were respoiisible to the plaintiffs, upon the gmund that the negligence com¬ 
plained of was an act done by tlrelr scr\miit.s in caiTying omtho ordinary bast- * 

* 00^9 of ship-buildcrf^, uiicoiineeted altogether Avith the exorcise of Sovereign 
, power^ and which any firm or individual might haA>'0 oSin'iod' on for the same! 
purpose. It being held that the JBast India Gompany would hs,ye been liable ‘v 
. pi.ftucli a case before 21 and 22 Vie. c.106 was passed, and that the Govoimment 
of India wm'e eqvmlly liable after the Act came into operation, ft is re- 
niai'ked in this case that, there is a clear distinction between acts done in the ' 
exercise of what are tmaidly terme Sovereign powers, and acts clone in tho 
conduct of uiidertakinga which might bo carried on by private individuals , , 
. without having such powers delegated to them; audit has been remarkod oy 
Peacock d. Jl. that whore an act is done or a contract entered into it in the 
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' Ia E., 5 Bx,, 204; L./H., 7 Ex., 247. 

* Uit^er TTtJar Compvhmonm'9 v. Adamson^ 26 W. R., :^17 ; L. R, 3 App. das. 743«' 

Paradine V. Joniasy 4 U., 660. , 

» IMmeif V. Mather, L, R., 10 Ex., 261. .BT^-rntwaefe v. White, 11 0. B. N. 8., 588. ' 

^ Peninsular and Qinental Steam KaviyoMm Co. v. Seoretary of State, 5 Bom, H. 0. App., 
1 j Bourko Rep., Rt. VIT, 167. 
























jjf'i*'.'' - «n»wbpr8-^ijJ*l*i4i,y (>1 '■'> 

f.::' P'^C^fOtty for ^apgest’s aod misrepres8nta^M%(i^^^ 

fcij part^.for all afid miHVf?[}ros<. ri»:kife^f^j^i^E 

■^■,V■:'“fe^li^'‘by ji^ ogerit Cftarse oi his cnipIo_> n«<nt, ;a>d foi‘i^|| 

Jif,,ydd3 principal, even thcmgh. no express COTvinand tir privity of tki p-?^ci; 

1^ proved^^ut if fhe fraud or axisHjpiesetthiti'-n be oafeide :the C':urs<; of tho|^ 

' the priacipal'tvili.nofc be liable:* anlcss he sn.bsequpnt!y ad opt^'' 

ratifies ^he fmad or misrepresentatioii.?" 

’ k taability even though the fl^ud is nnauthcriKed.—To make tho m in^ 

responjiblo in an action of d^e^ the fraud or uisrepi^'sontat-it'u raas' havt 
heen coBan^^i^ in the oOTiie© of his eampfeyjpent and for his^pi'incipars beti .-rifc, 
«Vehih()n^;hie‘ of, and did lacd antliori/e the frand h. ims^ 

J.Vi^presoataiipU; is said by the fWse of Lonis in dfaefeij/v. Cm' ^mdal 

seidom possible to prove thnt tlu! frandnStmt 
cshninitted by the expn^s authority of the pri'iei)tah 
' t he i^Ve Jus ag«3it gen^l authority to cosnmit wrongs or frauds. 

■'i.ssnOTcfi'tlia.t in inerconfilo tauisnct ioffii, rjritu-ii.ajs 
to act wrongfnliy, raid Winsoquently ttiat fivucis 
fc9yOB4;^^^;th6 ^^^e agent’s nnthority ” in the na.-j owost souse of 

' - But so nsiTOvv a. Bciise. would Wo the .dfr.u 

■ ■■ ■':"■' ' j^ir.t StKk &t>.k, I,. E., 3 Kx„ 26e' per Wilhs 3 . FuCUr v. 

» -B htt>li wns rc»Mse<i cm groTnid that feho mhr.ipresoiitatioa n-iw. on it.e 

pari of fche third m-rerriri 3 Q. B., 100?*. * 

r BvUdina Society f jji R., 9 Q. B /V, Kerr ojt i- 

F*. ^ c^, 2f> Bi-ar-., 613. r. 1 Jni . X. S . if Si. 

(?ra?vf;T. lO.C. 

• Rai KSik^i*CHa)j.^v,:Bhoo^ 7 AV. H, C., lil, LYigU.v, Afhyri^^yi, 7 H. it K., 172. 

■* L: R., S P. C, 3W, (411). also per Wilios J.. in Bartnr.k v. i’Ti^l.Vh Joint SStock 

^imt, 4 E., a 









































Cornfoot ^ V,howa^er, be^n 
i'tfi'iV jST^nr^al: will ■mti-, :lit^ liablo ■ f oj; . t'b » cdnsequenees of false 
.' ■'.■■■' bis agent' *ntb fnlL''^iie5.in;fcKe.ir tew&, whon the ' 



■j,-w'-': '■ ^ Meirdi^ty ,'* '/’trieated Batik of . New] , 

' \ , Weit V. Dank if .nan -,;'■■■, 

; ii5'k fee ' treated as csonTct ' .Exchange Com^^n^ 
i\‘^d - Tfrew., Lc^ St. beouards siys no bo»itation,jTOji'§ad,:^ys»]^';;,.y; 

, ' tti decide'tbatwise^3it;sa5^^;tbai||^o^g| t^;rciire(bTi±a£ion '^Minpt:..i^^^^^^^ 

.' l-at—the., agent, nofc.:-iao'srag:fidse'^t^Me.^oipl^e^'^^ 
v: i the | 7 riiicii>aL it ought ti> vitiate''ihe ; Tjtio dfecisTon Wa'^ iiisp 

' i- : fro.ra, if, vJf the CquH jiht > ^ it taken^ m^^'N 

Looe}* in' whieh it hekt that •vvheiSe;-a principal pm^d^ely (imployk ari agent; 
ignorant of the tmth, in. .W'ier ,;that »oh agent^- ra^ imiOcently mak.k a 
statement, believir.tr it io ,be true, and naay so deemve the p^T-Wth whom he . 

.Jv' # ■ . ■ 

* 8 Q. B., 58. 

» 10 li. & W., H7. 

** JBkmj. on SalQ,-'i38 Ed., ^9). 

* 8 M. & W., 368. 


’ L. E., 2 Ex.,-S0i,> ■ ., ■■ •■■.■ 

» 8 El. & Bl., 276. ' ■ ■' ' ;• 

* L. K., 3 B. a, aad. 

L, a., 3 Ei, D,, 244 i 
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■' So;^ . 

■initt^. bj one oa ife 
.laoimg "fpr and 'ia\tba:mSi^^of 
^ixmUm aT IrnMmf ■ oA 
■oF the.'fmntl;®^ So wherB thrice 
■[■cDiisi.stiijg qi three inembera ,a 

'^yeseally to receive ihe:.div:ifeads' '’l^ to'Shll ’ 

l>y the ba-n^ers their brokcor.’ Tvho- .'depo^b^ 

■'Boland. One of .tl:^^ pa-rtnera in the b^iikmg firni fdbii.e 
tSe i^oct, but the iirm had credit for the prc^ce^fe. "The 
md the amoantof ilividetids for some time acc^nnfced;,fer. i J 
BurviviTig member ^ the fit^' lra ^ftble for tbe. 9 eie> tKo’b^h i 
aftta* the death of 'liis-two-^rtn^s, and that he '4x>uld hA'v^'.bb!P^C 
; thbi^h^ the ■, proceeds ' had hot been plaeod ■ to the .ei^edit of the hTw^ f;' 
hb^eveiv one of sievemi partners has committed a wrong a^prinst a thnd iwt^n 
but not for the benefit of the fem, the firm has beem held not tof. bfli liable So 
a„Xi^^eseiit»irion mari^^ by one partner ■ relating to a plotterlimita 
of-flih'■partnersUip bnsincts^ and aiwhntihg- to a to the 

portieis coiictn?nQd, that th^y would be placed hi the-. it the 

ia«t 3:^^eFresented w®re h’RCj is bi^riitig on the hrm,^ . 

for criniinal aclr&i-^To make a pripciptil mmhiMl y r<isipfi»Hihin 
. foi' an. (SEantw conaaiiited by iris agonls, it must " be eliBwn that been 

j act or ihegai omission on part of t^Kv principal wheii^by^ jii^ 

. offehce .or some prior ji^tigatioti' or conspiiaoy. ' Tha^.>^heq:^, -^ipas' in 

; cwxiag4i beiixg driren by his sormot^ latter droVe XBoklo^sly 

public way, the Cowrt h^^ the master had illegaliy^^^ giyB his servant 

proper dii'ccjtibiis restra^ng him -within the limits the kvwyaoid convicted 
liim unih^r b, 279 of the Penal Cate,* But as a geawal lUlo he will not be held 


^ V. 2%tddoni h*, K., iJ4 Cli- I]L+.5(Sl» S6& also St A v. SmaHt h. R., S App- 

Caa^, 646. Ea ‘nian sr, JnhfiKon, 2 £1. & Bl., 61. Bishop t. Cown4»8B ^ Jarafif^ 2 Dre'V'* 
■ :143. ■;■ 

• Litekhse Kan: Bonik v. GhAmder 2 W. E., 186, 

^ SadlBr Y. hoe, Ct Boav., 824, ' / 

* Ej>-p<^H€ Kyra, 1 Pb.j 227. 

• Blwtr V. BroWfUay, Z FE., 354. i 

* PfOMCU^or V. ^ham6ii/idor^ i N; W, P. XL C.» 310. Swe abta ftlm fe >^3 pii ^ ^>1? yadJi? 
c^tuncHl oases axisixig under Excim Acts, in- f t? Banay MadAub Shaw, 1. L. R., 8 Oolur 
207, jSmpi-etif v, Nuddiar Cbt^ Bh€tu>, L h. E.^ 6 Calo.» 882. 
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dd«U*ttc:tU>n.% ag^nt of bookti of, 802, 
without vdaoherfi, eitect ot^ - 
when couHrocd iiEtfavoiu:^^ to agorit, 
802,304. 

intoJTOst when cliargc’ablo ou, 302. 
compoand iutoroat wh-tm oiiargoable on, 
302. ■■.'■■ .• : ; . 

of agent onty due Ho principal, SOiJ. 
by KLmta ofjb&t ^inHy^7306. 

■.by factprj^^^lr -y•., .. 

liuiitatip^^in frtits fbr/ 307, 3Q8. 
by p^omoii^t% 306. 

8tat^ on fraud, COO. 
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..^_ ^^aindtsT y-' 

w'0;^,J;‘<i8. ■■ ::■:■■ 

‘i^jfP^i^l.'poTrer oaif- ■■ 


one iif^iinep a _ 

' cii*cpmet«m 
li>Qki;:ira escBj, ^ 

■ ■ - ag&ignt^ fj»’ .;tin4i^;':^(peeial ■ 

power ruto to, 110. ■.■;■ ,/■' 

iittorrues may refer to, l42. ' ^ 

\ ‘ iiifinrAU<;o ugp;i\l m^y aobmit tOj 113. 

■■'v . AUMTEATOliS-^^. ■ 

. eauinot <i4^ie|;?ate 

may make Tipe of tlie of cUiefrs, : 

c-f ^liareholder* to irtoguiar traBsacWoos 
■ bf direct^t). ' ■■ . / 

i, ■ ''^ . ' 

^pl^iKjijjifigES:- ' ■ v:;- . 

^ . i. 'in their F^o-ncy coni^isis, S..,- 

!■:■.!.!?■'’ ■■' I^ott^ra Fatent^ S.,-' '■ .• ■.■ 

imtis vhey may act, 9. , 
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’■ xtioIade4^a'' 
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. .'> : 

^r, 'of wIl&b acting forclient. ' 

^.A:' ' '■■ ■ '" 

■'i'l-^''. ■■■■' 'j 4tifcy :!^p r.'l^runcing on mortgn^/lJW; 

■ ■■ ■ utej* to arbit3paw-''Zii '1-F2^' 


I' 


'■' V' 


^TTCftONEKRS- .' / / 4 ;'; ',;■ ■■.■■■,: 

■'.■■■■;. V &1fOntJEi, f<. 

, ■;.■ when ag'out foi: bnyoT-and ’ 

- V and broker*, 8. 

.. who afrits for at .j>riTF^u^ g.ilofi, S. , ■: 

' how,paid whoh no arrHJjgofncnt made, 8. 
onetasoaiy char^o of, 8. 

,'iy.ij;' ^ goofh^ in Itfuidsi i>f, exempli from distreMa^ 

,.Jv ;,■■ ■' ,■■■ natcro of, 105. 

■' v ; - ''7:; : ^ - 
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■ '■ ' t'Xterit 100. . , ■ ' ' ; 
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1^. • . 

.' .of-wife, 149. ■'^ ■ -/. ''■'^4- "' 
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nndik- certain Sta#b^/^J7*. .■ ■■■. ' r' ijfift',- f i 

♦^xerWdf'piy the, iw' tcr^ lOli '' : _ ' _ ■'!’-ffli., 
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6j lu5 
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L ., .-JLl. , . ■ ■ \ ■ 
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' 'X i]■ V ■ ,. ', . -■ :■ ^' \,£[;/' /' ■ 

sr .' , ,"■,■/'■' '■:'' ■'iMMlt' ^ 

' V^' A3X "s^wi^ky- pQW^ to act.ili' 

■' ■" ■ ■;.; '■' '.■■ 

bto^^r. hixn ■ ■ ■ - ■;.to uwe/s^iii 

V ' :";-.|il-:-^: «Srtg«g^, mK^ ■' 

,f0* , t:^^^:;;;:',:- fc?.,/5ommyiiucafe 

\/^J- ;i?i;■ 

dj^odousT |^:)]|i^. '^^ J' '■'. ■ 


]L:.'y}:i,%.\ 


■ etilafeag tbe Uoiqpaiiy, le; . ■. • ,.■: ^:,.; ■:,' ;■, ni^m. ctojl iQ agiaoe^f 

of J'jiofSfebck Coinpaaiioa la lnIiia^ ftofeiw. .■',., ; ^■^'' - ao^. . fr : :, ;> ', f;- Y'■ ;i"'^''- W 

s.®;"':.’-" ^Oi’, ;iOS- ■■* > ■ 

>';0'''^' > ■ not Imbie for ^-Vaud of oCL-.direotorr8?7,‘, '■ , ’ 't\'h^! a''.;di3^^,ciaar\'^. a^';4W^ 

^p'" '''V'^' ' oxi.^'iit of u-iithoxi'ty of, il'7* -, . ':■ 30S. '^;■’■|•.".0' ''•'■vy v'^- •'.■■*-d'-J.^..-. ■'■'’'! . ■• t 

:#,; >”* “ •■“ »"S""“' ; bhty i? 


■ to,,|a’^^l^''only,-Si^*- ■ ' 
ofj;'«^oiii, 297- to^yba; 




^ y .DISOLC^?^ ■¥ '■■. . ■- -97-to^yba.; yf-•• 

^Voi^iiriuciiArs iiame>'3^"!^ . ' of kar^ BOtj, ;. ■. "?■ y-v. '.t''YV’.' 

f y- ■■ r <iit«'toni'-'tw>t to make ,diw:Io(»iare of prin- ■ of .pajin©^ ' ■ 

ff'S / ^'W -inatoria! ft«Jts, ^dutjf .o|.:aB«»ti as- to,- ■' ni^.bf<«<:'« 

^Y-': ■' ■■ ■-: ’ ,:3^:, V ■■■■■ ■ ■ ■ ■:■■ :■ .■: :■; * ■' ■,, ■■ ^-• :■.-■■■'■ 

^ 'i, '■. ,,',|lfl(;'V'' 






iSiLKCTION- 

by third ptTRons to>iUO priucipiil or agent, 
right of, 410. 

Trtuat be 'tn?idQ Mdthiu a reaaoimble time, 
418. 

evidence of, 418, 
when binding, 419. 
is a quoation of faoit^ 418. 
eltecfc of filing claim in 11130170110 / on, 
420. 

EMiJRaENCY— 

duty of agent in, 130 to 136v 

EXCESS IN EXKCUTIO:^ ’ OF AOTUOR.; 
ITY*-- 

effect of, 157. 

EXERCISE OF TUB AETHOllXTY- 
genorally, 156 to l9l. 

EXECDTIONt-* 

at suit of agent puts an end to his Hon 
on propei'ty sold, 235, 

EXECUTION OF THE AUTHORITY— 

duty of agent in, 15$ to 191. 
dee Authority, 

EYIDENCK^ 

not admissible to discharge agent, 363. 

- tSi: whether admisaible to ohargo the prin¬ 
cipal, 363 to 306; , 

admissions by agents aro original, not 
hearsay, 427. 
dee Parol Evidonco. 

FACTORS— 

definition fbf, 12. 
soli in their own nataoR, 12. 
have a special property in goods en¬ 
trusted to them, 12. 

guarantee solvency of buyer or seller, 12. 
difference between them and brokers, 13. 
possession does iiot create reputed owner- 
shipf, 13. 

duties of, how dotermiaod, 13. 
duty to account, 306. 
lion of, 222. 

right of, to sue on contracts, 343. 
implied authority of, r52, 
ucconnt by joint, 306. 

FACTORS ACT— 

repealed by Contract Act, 364 to 356, 

false and fraudulent state- 

MENTS MADE WITH FRAUD— 
effect of, 393—397. 

FALSE UIPRIBONMENT— 

liability of Ky. Co. for, 457, 458, 


FIDUCIARY POSITION— 

of agent, 308 to 320. 
of promoters, 3lO, 3J7. 

FILING CLAIM IN INSOLVENCY— 
not conclusive evidenCo of election, 420. 

FLAG OF SHIP— 

' is notioe that master’s adfchorifcy is govern¬ 
ed by that law, 146. 

FOREIGN ITIINCIPAL— 

presumption of liability of ageut on ( 3 ori. 

tracts entered into for, 367. 
oommisHion agents, distiinguifjhed from 
agents acXing for, 578. 
may bo held personally liable; 121. 

FORGERY- 

cannot bo ratified, 71. 

FORMAL INSTRUMEN%— 
constmetiou of/191. 

FRAUD— . . 

in pledging principal's prop<3rty, effect of, 
356. 

of agent, principal iS'hen liable for, 469. 
Corporation when liable for ngont’s fraud, 
470. 

principal not liable where receiving no 
benefit frotn fraud of agent, 473. 
in action of, deceit must bo acjtuai frnud. 

474. ; • 

innocent principal’s liabilitv for agehVs, 

■ 474. 

liability of firm for member’s fraud, 477. 
effect of, on agroemeuts, 474. 
liability of sub-agont for agent’s fraud, 
86, 397. 

injRNITURE— 

wi'ougly disposed of by agent, right .of 
principal to recover, 353. 

GAMING CONTRACT, ses Wagering. 

GENERAL AGENT— 

definition of, 106. q 

general AUTHORITY— 
definition of, 106. 

GENERAL LIEN— 
definition of, 218. 
right of certain agents to, 219. 
is not absolute, 220. 
of Imnkers, 221, 
of factors, 223. 
of wharfingers, 223. 
of littornies, 224. 
of policy brokers, 228. 
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applicable to factors, 18. 
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as tf‘ ncgotiajjlo instmmonta, 414. 

LEASES— 
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VnoiJ, 375. ■ ., 

where cast-oin supipvenoa, B/ i, 
wham he is a'puhhr agent, 3?77/’ 

‘ coni’niii '^ion agent, 37S. 


b>r warrant of authoril-y, 37b. 
for hn-autent nhstrike, 383. 

F,ij’ miarepreaontatioii and frauds 
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for-mis-feosanco ordy, 391. 
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for mistjskr in axc^' c^,;'A-Ei&^nly-t-46:I. 
wjioro a iHiRviuoii chtricr,'^9j'''’ 


qnuliticiLtlons of ■}lhbiii^";-^^ to 464. . , 
wi»tTe lie is Setnotary of 4.54to 463, 


For ruisircjrm^entatjii^i^ t^nd fraud-^ 
generally-,'46d t'o 
in deceit, ‘169, 474. ' , . . .. 

cvfMi if friiiid unanthoidseti, 469. ; 

oven if iunocGTit, 476. 

where a corporatfion. 47o. ■, ; . . 

frtitnd must be fo.d'hiB bono'dt, 4731.:. 

or\ !\geut^^ agreements, 474. 

of fii*m for fi’aud of oo-partners) ^^7. 

for ernniuai apfca, 478. 


LIABILITY OF FRXNOIPAL TO AQ^iNT- 


ljahility of agknt to ITtiyOIPAL— 

generally* 321 to 

tor breach of all d'ytie.S: 281 to 320. 
for want of skilL neglect and miseon* 
. dnot, 321. 

for acts of sub-agent, 330. 
not for rofuBui to make 331 

for uhgligeuce, where a director, 331. 
wh^^re a oeinmi:.iiji'Ai iigent, 331. 
j^iity, ■ . 


see Oonuiupdioii, Indemnity, Lion, 8i^*p- 
puge ill 3’r.aMsit, Agent againsi 

Principal. 


LilKN- 


ug^ nt’fi right to, 218 tt> 241.. 
detinitiou of, 218- 
is i.iiai’ticiilar or general, 218. ^ 

right Of geriorab 219. 
who entitled to general, 219. 
gjivoii by a. 171, Centraet' Act not 
ub^ elute. 219. 
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LlElSr— Continued, 
of baukergi, 219. 

‘ of (actors, 222. 
of wharfingers, 223. 
of attorneys, 22 It U> 228. 

^Von jndgWAonti^’ meaning of, 227. 

in cases of winding up, 22S 

of attorney priority of, 228. 

of policy brokers, 229. 

paiiioulai’, who entitled to,••230. 

iiow ac^piired, 231. 

possession is necessary to, 231. 

to what claims tht?right exists, 232. 

iriuat be due to agent in his own right, 

233. 

special agi eement as to, 231. 
for oommissioTi, 218. ^ 

nono for ofheiops servicefe, 233, 
must bo for debt due from the persom, 
for whom agent if acting, 233. 
but not so in xnsxu’anoe cases, 233. 
where broker insaros for agent who con¬ 
ceals principal, 233. 

when and under what circumstanoea 
waived, 233. 

not revived by resumjitlbr. of possession, 
■234. 

exception in insni'anoe oases, 234. 
lost although possession not parted with, 
235. 

lost >vlion debt is satiafled, 285. 

^ hot lost by goods being wharehonsod, 235. 

by misconduct, 23f>. 
y whether lost by taking* security, 237. 

>* not ordinarily lost by sol’ off, 237. 

where agent proves in banki^uptcy for 
debt on which lieu is claimody effect 
on, 237. " 

may bo lost by act of person cJriiming it, 
239. 

on propQiiy, does not ordinarily allow of 
sale of property, 239. 
on ships, 239. . 

for wages of master and crew, 241 . 
none for disbursements of master, 240, 
for towage, 241. . ■ 

does not give a right to stop in transit, 

234. ' 

of agent may preserve agoutis right to 
sue on contracts, 343. 

LIMITATION— 

in suits for account, 807, 808. 
LIQUIDATORS^ 
delegation by, 55. 

LOSS WITHOUT DEFAULT— 

„ indemnity to agent for, 264. 

lunacy by inquisition— 

whether necessary to constitute nusound- 
ness of mind, 95. 


MACHINERY— 

liability of master fo) 
specting, 277. 


nogligcnco in in- 


MAJOBITY ACT OF 1875 - 

•whom it Jiftocts, 5, 6. 
oxomptions from, 5. 

AIAJORITY— 

prior to Majority Act, 5. ' 

under Majority Act, 5. 
agent to be fespoasiblo to principal m nsfr 
bo of, 4. 

MALICIOUS ACTS— 

liability of principal for agents, 455. 
MANAGING AGENT— 

cannot bind Company by promissory 
noto unnecessary for busiuosb, 117. 

MARITIME LIEN— 

for what claiinable, 239 to 241. 
MANAGING OWNER— 

when liable for captaiu^s negligenoo, 453. 

marriage brokerage CONTUACTS, 

212. * V 

MASTER OF SHIPS- 

definition of, 14. „ 

liability in contract,of, 424. 
implied authority of 14, 143 to 146. 
■liubilitj^ to third persons in tort, 392, 
when agent for charterers, 144. 

MAXIMS— 

** delsgeUus non potest delepari,** 46. 

** volenti mn Jit injtiria/* ioi, 

** qui facit per aUmn facit per ecy 4*1}2. 

MEASURE OF DAMAGES, see Damages. 
MINISTERIAL ACTS— 
delegation of, 45. 

may bo done by agent after inaolvcnoy, 98. 
MISCONDUCT— 

of agent disentitles him to commission, 
212 . 

lion lost by, 236. 

no indemnity to agent guilty of, 291, 
agent liable to principal for, 321. 

MIS-FEASANCE— 

ugent liable to third poreon for, 282-, 391, 
/>nu 9 of proof of, 320. 

MISREPRESENTATION— 

liability of principal for agent’s fraud and, 
469. ' 

effoct of, on agreements, 384 to J79, 174. < 
remedy for, 475. 
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agent, of agent for, 387. 

I^ESONArs=!;€l)NWDirNCE-«^ 


•■ vhero ouetDinary' . ■ ■ '.I* '! .. ^ ' ' • ■ \.i'.-. 


' grotcnd ^ which agouti U to act iu j^er- 
filQUi 30. - 


Fjs.TmoN OF EffiHT, ms. 

HhO&— 


rbEDOE-^ 

of-property by ni^cnf, when pi*iiifn}mt may 
r.-*covei\ ;bVi tt^ 357. 


POLICY UROKEa-^ 
lien of,. 228. 

irTg:\< of, lio.gueon coatrart in his uwn 

3^. 


to :iiieitb:.'bj!ji^;‘agenoy^.'- being i 
ywhen,^!;:- ■."■-. 


to hnv*o hie iasjjnio'tioas caiff 
to 28^1. ■ "v .. 

to insist on in^arance,'.^hi^nji £ 

U> in.?iril..oa-tli© ageiitf 
wheu^ 28f>. . i : \ .'i-; 

to have the bueipese ekOCutiy '-i 
■ ^p(K2m,iini • 

to immediate- comrnumpJctloft,^p;i^ci&^ 
"dimi:ii%j 2^6. " i' . / 

to p^meir:. by ag»c:oi, 297. '■''' 
tf* diveef })r4H.luc.tion of doeunioiita,)®^!. ' 

ft) hiwe propeivaccountH, .*-P7, . - 

. ■■' ' ■ '■ 



tofjil) diac-ioKurtf of all matorial 
^ 308 i;o 312, 31^. ■ ■'. ’ V 





Sec Liability of Agent to PrinLUpalatid 
IL Rhtjkiti f^f, n^6ivTi^± Third "Parties. . . . " 


' negHgcnce of, effect of on snaster anti 
owTior, -o64» 

when, employed, eompnlaorily, n'>f-/ mas- 
tor^s servant, 454.. 

r Lability of wiicu omplpjeil under 17 and 
TS.'Yic.'Q.-104, 455. ■. 

when liable for xmgligonco, 454. * 

PLEADER— 

definitiou of, 153. 
may «ritil.idraw oaRO, 153, 154 
' may bind by adiuUsious wbon, 153. 
may' CDmpromise when, 154. 


gen orally, 515 to 357, 
to sue oa As^ont’a <‘OTifcraoU» 345, 343. 
to stto wbtTt) ageat is perBQna.^&' liable, 
347. ,■ .;■ . : 

to udopr ageat's ccn.tmot.s,..3l8. 
to ro(*uvor money pi»nl })y ngont by ji^mi- 
< ake-or on no eonsidomtion, 340; . ^ ■ 

to irocover imueceasary pityuacnts by 
agent, 340. 

to recover deposits on contmets rescind¬ 
ed,. 350. 

to rcGind contract whore i horo is fraud. 
.351., 475. 

to follow maney wi'OJigly np]>a<*d by 
agent, 351. 

lo recove r a wrongful diRfcrifs?!f,-B53. 
til property wrongly disposed v/f 

by uj-onv 363 to 357, 


IIL Liahmiy oj] to Ai/enK 
iSei* OofaijfiiHi').'), Lam, Stoppage in Traa- 
Bitu, IikI; fnniiy. 

TV. Liahilihj »)/, t« Third Fcr<o.*<i#. 
gSDci ally, 407 to 47d. 






TNDKX, 



>4: 

?UFMCM PA h—U»Uldy 

(aontinued.) 

when disclo^^ed, 407. 

where) TindiBclosed, when diticoYcrod, 400 
to 411. 

on negotiable uisferunionts, 414, 

> when a foreign hierolmnt, 421, 

. -for apparent authority pi ngeht> 421. 
to have a ola^ of set-off made, 422, 
where employing an illiterate agoni, 423. 
for mistake of telegraph olork, 423. 
where agent has not entered into the 
ooatraot ordered, 423. 

for acts of snb-agentv 424 

for agent's admisftion^, 42G to 439, 

• by reason 6f notice giver^ to agent, 4-30 
to 441, 

for wrougful acts and negligence of agent, 
■; 442 to 468. 

for acts of ooutraefcor’s servants, 444 to 
. 4.^18. 

f .' 4 ‘ wrong dlrootions given to Sheriff, 455. 
for mistake in excess of agent's author¬ 
ity, 457. 

for agent's fraud and inisropresentations, 
469 to 479. 

for agent's criminal acts, when, 478. 
PR%ITS, see, Secret Profits; 

niOMISSORY NOTES— 

execution of, 160 to 164. t% 

effect of words of description in signa- 
tnro of, 16U. 

alTfict of, where principal is dnly named 
' jn body of, 16!• 

‘ jtiignod in a reprcsmitativo oharoctor with 
principal’s name disclosed, 161. 
execution of, by Companies, IGl. 
effpet of using words importing agency 
in signature and not in body of, 162. 
when partners ihay give, 139. 

PUOMOTEHS— 

duty of, to account, 306, 317. 
to act bend fide, 310. 
concealment of material facts byt 310. 
stand in a fiduciary position, 317. 

PROSPECTUS— 

liability of directors for fraud in, 393. 

PUBLIC AGENTS— 

liability of in cpntr<iCt, 377. 
in tort, 402. 

powers of, to bind Government, 164. 
QUALITY— 

indemnity by principal to agent for sale 
of goods of inferior tiuality, 372. 

BATIPICATrON— 

where there may be, 57. 
inoaniiig of, 57. 


fkltd persons KATIErCVVTI()N—Uonfta2t.;d. 


is express or implied, 57. ' . 

l«F;;.ance8,6^ express, 58,‘59. 

oiMmplied, 59, 61. 
implied from wlmt,;f»0. 
by acquisobnoe, 60, 62. 
by sileuGO, neglect or failure to reptidlaic, 
63. 

by inaction, 04, 
of acts of guardian^ 64. 
by being a witness to r. dbbd, 64 
by standing by, 6^ 

by a judge, implied, 65.. 

essentials of, ^ 

must be for an act done for person in 
existence wheti fK*t is done, 65. 
exception in insurancio caeoa,' 6th 
must be by person iu existence when act 
was done, 67. 

doctrine of, how tieatod in Equity, 70. 
by administrator, 70. 
none of void and illegal act, 70. 
nob applicable to criminal acta, 71. 
of torts, 71. 

of void and voidable aota, distinction 
botweem 72. 

must be with knowledge of material Lictd, 

72. ■' • ■ 

by landlord receiving proceeds of sale 
f.vom baillif wrongfully distraining; 73. 
must bo of th^ whole of tlm tranaaotioh, 
r4. 

effect of, 74. 

of acoopiance of contract after with¬ 
drawal, 74. 

of acts done by directors, 76, 
by acquiesconoe of ..Company, 77. 
of particular acts done by director.^ in 
excess of anthoriby, 79. ' 

of alteration of Artioloa of Association, 80. 


RECEIPT- 


may bo given by one partner for firm, 
137. 

- kttrta for family debt, 
auctioneer for proceeds 


141. 


of sale, 147. 


• factor, 152. 


given by tigont outside scope of his au¬ 
thority, principal not liable for, 201. 

REPBRBNOE IN SUIT FOR ACCOUNT-- 
distinguished from reference to Commis¬ 
sioner, 301. 

REGULATION^i— 

V of 3804, (Mad.,) 5. 

II of 1803, 5., 

I of 1877, s 10, 54. 

RENUNCIATION-* 

of agency where permissible, 91. 
by ageut before agreed time, 91. 








ctfiiMTfd party eifect <m SSSr. ’,' ■ 

' a^iifc )iia. aufcljwinty,."’eftecfc 

' bjf pmtjipal of dorttcw^s^''wbcro ft^Tit’a ' 
d^lLnga are disitd.yantA;;jcDua, ^iSv. 



;^J^rt»ere thore i.^ fraud, rigkt of third per- 
gon^to, 4>75. ■■■ ■■ 

:|Bsi?-JTinno..iN Mrmnijik^ ■.. '; _., 

df- option to avoid, 4ur$, 4'75.-' 

Aai^T^— ■ 

.. [lo6|Tstipti'of/l7. 

■ ‘ J'^piay Rcj&''iQ..whait Oonrts, 17. 

and-|«yWers of, hov/- regitialtHi^ 17. ' 

i^ii^p:^Ti6i^- ■ ■." 

, ■ hW^autliD.ity loJiy be rovokctl, 82, 
or implied,' 1 ^ 2 . 

fjouRmlfuIe a.3? to ti^vcnintioM. tyh-on appU* 
V- '- • oai?if, t'o,- 

liot applicable %vbor‘) -it^ont has en 
: ■.. / ^aat, 84. . ■ 

. - ^’iip^Babla not^.0,^^ 86. ; . . . ' 

effect agfdnst nad tjliird 

: ■ '■ 

,^7-, cO if'.ad ^ iafrdnoj^for a fired pGiioel; 8S. 

. . T^lsety.'lpiinu^ of basin'<?:.'is, Sh, 

.,;'i,' to ■ rov<K3at.imi ' ■of Rgeuoy 

^;..'' toad : od, D0. 

: 

. by ^doalfai of-'piahcipal, where has 

i ]kpt bei'6ir^‘ death of ptineijial is known, 

■V ^-h^: d^ai-h of. agifet, fS4. 

’ ha»it*^.r an iitterosi^ 94*, 

• ■- -; ' . joint agentrs when, Ok 
but^nct before notioo to third partieij, s^;g 
Cpfi^cuder,'’ p. 94, note .i, 
by BLi&irn^hioti; of mind of pTincii?ah 94 
' .. , ' 

■ T- . : i V - --«rent, OiJ. 

'bat ' only after potine, 9 5 
■■ 'by itt^tyapoy of .principal, 96. 

bply.^tfeBT wjtipe cfciasolyency, 97. 

-fe iwhait is nofcke in cfi^o of in- 

97,' 

■ torpdnated by 

;ihsbivaluer, 98, :•. ' ., y 

;rV-, i^^t'j^obmuUaiwo^ oo> 215. ■ ■ 

’. '.v- ■■ ■ :■•'■■•;. , .: 


Bmitr iiF 
■ ' AGBlOTr- : ■ 

(8^e\notyof Agput, and^Liabiiityt 
to Friu^apaJ-; ■" ■'' 

manT OF rmm^ipAL ACtAixijT 

jA\ilTiE8"-^^^c^,Pruici^h • ; '■• 

■KJGHT TO SriEi PIlIKCirALQE AGKJIW;^^;' 

k i a . th0 altea^tive, 41G, ^ .-,^c,■ 

wlijen .tighc eriiics, 4l6., 417» 418,' ■_■' \ 

'■ cojjciaaos up to ji.tdgnienfc, ^W ,.- . ' .Vn ■,' ' 0'!' 
■- ^ ''' '-■ 

SAL.AitT^-. ■ ■ V ■■'■ 

^ out-'of rtiiits Gfdlroted,: doe^ , not''' -. gi 

i I T tergat i n t ho agoncv,. 85* ,' J ^ 

■■■■'■ ■ ■ ^ 


SALE- 




coTifraat rsf, be madti b, nns.^tiocety’iii.'- 
ovv-ii mittto, 1-47. ■ ^ ^■:. "■'■"■ 

by bi’oVr'i'ft bov,=' r'TrrioiL out, 1 47... ■■; '-;, 

of slop b.y.iTTasfci’r wbc.n may ho, 14'^.’-' ■ ■■ '.-t 
i.r cargo by TiiRistnr when nmy i.45,^ b': 

by facfc<2B. bow carried''oiii,' K), 152. 
by (Government auout in excess of a 
rrtyj 154. .‘ ■ .^ .'■.'“■ ■'■?' 

ag^nt cmitiofc buy property I'lieod iii his 
bands for. 309, 310. 

l»y broker who ban goods jcit in his 
hands^ 10.1. ^ 

mnst take pir ,00 as authorize'!, 15G. 
by d«Gxr e Zero a^ent^noturi^ of, 13. 

SEAL— 

appointment of agent-under, 13. 
when necessaiy in ^^ontracts by Corpora- 
tiTmS|.JL9 to lib. 

nihxwl- to prontissory notes does cot 
r jiffeet imlhlity of nafcers, )G2, 1G3. 

, ■ ; eoutisaCrt. under, ha?,; no givator etlLucy : 

Latui other contraers, 18. ■\-^. 








#■0K.\TtTTOTS^AKB PfeOBtr^ 

|j? A j:xceAved,l 7 iigGn riglit cif piriuai|ta.l tp, 
■'■ >^3. '.". ' . ; /■■.:■.■■ 

3., 'E»cci^^^d by OGO parfenor *igM of firm tOi 

■. 

promoters riglit of CoDaparry 



may te im 

not atwwyo’ 

tiojij .KAi'-' '-' 


LrMIi;f TXi>N'? OF T-nU AITTfiOE- ■ 


' ofiect crt a? b^#^reeii principal ^nd aj^hfc, 

^ , -, (V , - ,j. ' ,>., — ^. . .. . I prmcipal api. tbiixl 


'■ ptArlkii, 106. 

PiEJFITfi, 9te Seorefc Graimtiefi. 

W: A COWPAKy— 

y^afcQ. r»ptpsoutaii(m^ as 
to fipapciai coirditloii of WiO Com|iJiny, 

.; ■- ■: . 


S^OEBTAJfT OF STATE- ^ 

of. ill oootfaiiV, 1S4, 424. 

.. fbv 464, to 46&. 

SEIIYANT-^ 

' iiadbiHty of mjifftqr for agts of/442 to 446. 

may be ajipointt d by Corporation withoat 
; ^ deed, 21. ^ 

is nssume<t to encounhtjr orcfiTiaiy daks of 
' sorvice, 45U. *i 


SEl-OFF- 


afgout*s d^Kt to, Xi\, 

liability gi* ptinoipal to i\ clnim of, 423. 


SHEBATT-- 

may aKormto niider 11.3. 

nuay po.-^sibly gi'iuit. uuKnirairecltjasfi^;, 113. 


SJIEHIPF*— 






■ Sli^E- ■ 00JirTEA.C^ 

- mode of 

■' • ■-. 

SKILIi AJsD DIM “ 

Inquired by^'%^ 
f- atnotmt. of,' r oqj 
Beqivirod of 

■ SDCAETim, 

&K)^4P NO®, im, ^ 

SOl/iClTOR. Rda Aitor 

S017XBNBSR OF MlKlJr ,. 

■■ .iioc0i<sary 
pdneipnl, 

defiiuWcm of, G.'-'' ’■ V/.: .• . 

^fKOlAJb 

definitiQii of, lOi?, . * ^ ^l 

SPECSEAlf Tl^TEREBT— : -<{^'1 ’ 

in bu.'HiTiQgg of agenoy dglt* 

to stile, 340. ■■■■'■ 


BPE€mO AD\"AKC3B--' " 

hoXV .vtoppa^ nioSo whoro, at 


titlo ie B^si^od ib s^icnre, 21^. 

STAKEnOLDEBr^^'^'' ' . ' 'v ' 

■ ■ ■■ linbilityof ' 

s ' diatinguiBlied 

STANDITOBY.' . 

may aniovmt to mffldafeKm, Ot. 

STATUTES— 


li doiUtyof pd’ .ipolfor din't'ti jas givr^ti 
by a^siit. ti.>, 1>5 

imp Hod iiKleiiuiity to, for ihiTHi^ge douo 
iiy ivroiigfsil salt:, 274 
u hefclier ngcr.*- (oi> pitigniOMt credicor or 
Crovvr, 271 


SHIP-- 

power of mante l to soil on tiecessity, 146. 
lien of master and crov on, for 
.. 241. 

no lien nn. for diMiiirgernGnts, 230. 2^0. 
r. .. law : ppHci^bli.} to, that of the iiag, 146. 

gnir iimiKKiis— 

■ defi'nition of, 13. 

P. ;.■ . 'iiaitlmrifcy of, 14 

when entitied to commiaakiii, 14. 

H O:S^A:^0- 

?■■;■■■': .cfefluitiiiti of, 14. ' 

. ahtiberity t»f,- M 


and 11 Oar. IT, o, II 
.srcko /m-^ ■ 

. 6 fe). IV, C: 16,*. '6Cf‘... ' 

21 Qeo. 0.. /if), ss- 24, *fff ■. 

1 jihd2W.'iY, o.-22;.i/;.;;'; . 

6 jand 7 Tie.-, C. .’..' T^' 

8 ahd 9 m iS : 

, ; U and nr^, G. n, i.T : :/ 
" - ■■ ■ 14 




28 . 
104 : ; . :; 



, 356 

■ 

40:t 

' ■ '■* M 

23^ ■ - i 

■ \lL — 

401 

2^1, 

m ■ 


wSi 

2®, 

270 


66 


231 


ItjJ. 

... 

4-:^ 

240, 

2Vl 


i.rii 


17 and 18 Vks.. c: 

■ 34Vio.^c.lO ... ' 

25 and 26 Vic., c. 63, s; 54 

— ----. 0. 8Pi If.-*? .Ifri, I®., lft» 

- --—-~--7:-^-16S; ;. .... 283 

— - : -52p, a«7.- \ 

so ami 2 . 1 'Bp., 0. j .'- - i.. 28® 

32 aail 3.1 "Bc^o: 71, 5 108 

43;md4CTi/p:'^,.,.>:^^^;/_a»4^ 488 

STQPP Sit". ..' 

'.; what it;lii, 245^. 


' 4 $ 















'■ , ' 'i i -a; ,;h' ¥'■''] 

■^10^1 


. b^Vcm'SigfMi'^ ■;''' , - wlH*irosi)Y»M <ibIo for, 

& 2d ;.'/■, ' ,.' .'Vy^sV^®; lj\''^ ■'■■ ‘ ‘h 


f;V' '!''i'/L~' . r2''<?. 

nai j]^rrcv^4i)1b' i.uy',^:ju.islVd'jpn bf v liou’;*:'-^^^ 

,, . '■' iafaniiv'biil:' ex-^ryir 


STATnTini^^Jj^'PY- 


' o- ^c ’K , fcdt A: to irii 1 n j u i-d 





'I*' lofcin^r bill ek-', > brc'ioU oi, by 1 *3 ''■ 'j ^ 

'h ■ . '■ A; y;y ^ '■ y ,. ■; , ■ '' - , ' ’y ■; ''if ^,': <■ ‘ 


’I’AZI A! ANL I cnri''ri5) — 

Ci .I.ni IIS i-a, !:■.' ul('ut:%J.Jy'.;;4";i; ;'; 

. ' ,„yoy--'y/-''''^irfU‘' 


j'v;i-. 

'<!■: ‘ :l^.i 


'TC Moni a.?(.T)t8.u. 

^feM;;fS*ii;,,.-»*'■ . ■_ "'■'i.srfj 

Y ;>j>jpfc TJC'C’«„U'-);-fty in valid, V/ll. 


nro belf] ‘ Tld^liE-- - 
il®bouaerrt;.;.n, 

I'lf "‘<i».‘3i'jua- •: 

•{ ‘ " U' |_ ,, .j 

>\ , y/n'i'C l ')f ,])arb' «''oni-,L‘aluior)l of invalaliiv ol, 

to ! ■'; ■■ A\ ' 1 h) , bbl*'’'! Jed ^>y nrgif’’at'.ornny, >jil. 

/ :;' , '/'Aid-pdrcdta^or itviyUKhi'/iifldc. . - b' 

053 ^ ^r'to .V' 

^ ‘S'i. . , , .. . V. 0;|^,^, 

391. 


/ , ■" ' tioVi, Vottc / ' ' 


subject t.;> r*/;pro' al of Solioitor boL( r.: 

fjonimifisofoj payublv', 217. 
of prill, i pal may be l.'Hpotocl by 

■ af-V-'-'^y., 33. ' 

ifieti nl\ Yd'at ‘iro, 257. 

'- bjr,li‘oi)ibnbof, a.fis’ypiod to soci.r- ypecr/ic 


by 


' ^ ; -::,.b‘-ri )'-'i so ’'’“diiUYj , tlr) ‘ 

^y< sob*'’ul pr.rciiasep ’ ^ /u'lb- aue (In’rd par y in, ■ 

■'. ‘ .V, Va'‘';‘'b,I''‘i'!'rioiii rnuo’ bo (or bmbb ’b.'- ^ t’o Olsird pers.' i in, 3 

;y'' ' v-V’dV'rat.i' i to dToct i 1 . 0;1 igbV iV;‘ y.yg;/|v-^^T&y\-\-)rb nbli.- a 402. 

' \ y ^'boliher . si-'gnnieiU o^ *£> |b''f^s AVlr’jto^' 

'' , ■, ,;^ (b.bi.- pirbi-Y til- ri.dit,b£,, ''"'f A 

*' J’.gla '»b ibi.i .Jn.s: imuL taeu/d ^bv:i:b;, jTu'fcin'^/'tiy^/^pn'bi-loat uf f'/ontP'O'''bn , iiabil’bv’ <>( \n\i\' 

■ '.'p-toltob’ r‘‘TjtoN/'i'di''’A bisfrfpbryb,pf l/itio^ l^bj^totovtotob b" y 

_ ' "''^r'lnVfTV To s\cn.o rb.P.Y — ''''A'|' ' y , 

...jw...- mo.- I . 2«^.. ^ ^ ' y 'f||p rb , i lyr. 

oi'y''!"- ,,,. to 

lb iiin: •-: . Oi, 3L‘. , V ^ \ijr‘■■i 




fe „ 

t'-t': 



-h'^'- f."?, » , 



fee :’■ 


KxV\- ; . 





■' Wi ' 

'^-1 Vi^tlV ' 


“ -!\ ^ :i! 


. '"OKIVTIRSAL' ■ 

; , ilefinitioM of, lOB. 

' extoTit 111'aiit ^ I'viHuy 


■jJX' 


.x.■ :^^ ,x-XX .'iv;,^- 

VEBBAIi AUTHDRITY*. 


Sl 


may be givf'a io.agent, iS.- 

.,,|:o 6igB,’lob. ^ 


YlSi^lSjOR- 


’t'/F,' 0> 


,1 na^'i'^iWiiicd Lov^ CoT.c, 

/ ' ii%k«wvnepsjw].eii iniilaUcd 


d^iiiflcmvneps wl.ou iniiladod 
k^iK^vdetf^e ot\ 

' %Y liontviloct rt. L\ fjL‘i' , 04, 95 ► 





■'Vi-iLyN-TI ^ON FiaMNlE-ftlA,-* , 


.T.!r,!f,'‘ 

’j/r-’-'.vA 


OQatti 2 ;ot.^^ci yabjooi to, 

X meaniii!(;;^ ^ 

evide'fico ag^TO, 47»|, / , 

^ 9^*1^ Fair leas »‘nHtrol C'^'n'raot, d‘S. 
mtist-no., bo witb t'onlx^j^g 

cn'n'TJC'C eVr infnbftlo charaotor, i9. ‘ 

/. ■ ffi'nniyJoy'.siib^gbutj-SO. .i 

, , ;noidco.d.a1.AiitlK)ril9.^ 119^ ;m, 

‘ ;')s' fell' oHccigo '‘>F, iiveoHaary, 119. ^ 

if jiri'’ 'jr>f;oni''i lo,. ya’fiioip^T ignorant of, Vb", 

' not bonniX - * ' > 

rutc^s m? to,.to 1)0 dodf^^;i). from Vobinf^on v. 

p»V>ved,'v'1;2^. ",' ■"'' ' 

oV:d (WKii'iiOo nF, wdimt'‘V|nrif‘-V'fJe, 1^9. 
astuTa'/l MandiC^n?ii^'^^' 


cdwti’>i*^Hi^Hod^ fr&ni con^^yibutory iiegti- ! 

gmu%‘iUlX ' |j/ 

' '''^■',. '" ‘ •£' 

! .,■••'■ fc; 

same position m servant witlfc. 
".'^I'.^oTi.p.-fetice to rtilo as 'to cOtomoa eniploy- 
mdut^ 450. 


wApiii'xa gon'^racts- 


' noi- uultiW’ful, 21vS, ' 27o. .,;}.;. 
win)U)r;of, cannot ouforco,.' ; , i 
Mgont r.'ioy )*(?c(>ve).’ jfiaitd jiiiiueipul ttrev-oy 

]>aid ‘’or pririoipal ou aoeoimt of, 209^, , - 


WARRANT OF AUTHOKVfy 


as lu I in /1 rianui ^ ^ , o;j 

indeiiinity or Ti'Ciue , mpa.:’ 

/. urid{'r, 263"' ■ 


i.abilii-y of agent ^ bo^ tJiml'p6f:;Spm for, 

879. ",., ' ■ 


^are of damages for 


UTiarr, ^oo , 

ittiuty of ageni,'v^bottvoi,3t^,^ 
^ reforeneo 


'VAB1ANC®-X?|'tm 




dffort of oxori.4t<UbX' tt'c a''*rharlby with a-- 
vanunci- ^ 


WnAllKTTOD'BK.MA^S— , , , 

I'. '>1ding’-gO',ids doe^' not nccessn 
,,. end, to tiuTisit, 21-9. 

‘-'whXRFjxYO'KrU. 

Aien: of, Ir-'X.' •: 


ipttW 



''kiTjfe, 


'A, 

I, dbiinitiDti ef, 
diitics of, 10. 

wUcro nv'j: net, lb. 1*7•. , ' •! 

fanbjootr'to rnies. bF,Legal PractitienerS 
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